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Nhirng diém méi cua
Luiait didu tw theo
phwong thirc doi tac
cong tw (PPP)

Nguyén Thi Ngan
Tro ly Phap ly

Luat dau tu theo phuong thirc doi tac cong
tu (Luat PPP) da duoc Quéc hoi thong qua
ngay 18/6/2020 va sé chinh thirc c6 hiéu luc
tor ngay 1/1/2021. Luat PPP bao gom 11
chuong va 101 diéu, dugc soan thao dé thu
hut nhiéu nguoén ly'c hon tir khu vire tu nhan,
dé&c biét la cac nha dau tu nuwdc ngoai, dong
th&i cling hudng dén muc tiéu phat trién bén
virng, “PPP vi con ngu&i” (people-first-PPP)
nhu khuyén céo cua Lién Hop Quéc. Luat
PPP cé nhiéu diém mai ndi bat, 1am rd mot
sO0 quy dinh chua cu thé cla Nghi dinh
63/2018/ND-CP vé dau tu theo hinh thirc déi
tac céng tu (Nghi dinh 63), tich hgp cac quy
dinh lién quan tor Luat Dau thau, Luat Dau tu
cdng,... tao ra hanh lang phap ly manh mé
hon cho viéc trién khai cac du an PPP.

1. Giam sd lworng linh vive diu tw

Luat Pau tu
theo phuong
thirc déi tac
cong tu quy
dinh 5 Ilinh
vuc dau tu
theo phuong
thire PPP, it
hon so v&i 9
linh vuce
duoc quy dinh tai Nghij dinh 63. Nam linh vyc
bao gém (i) Giao théng van tai (i) Ludi dién,
nha may dién, trlir nha may thay dién va céac
truong hop Nha nuwéc déc quyén theo quy
dinh clia Luat Bién Iy (i) Thay lgi; cung cép
nuwéc sach; thoat nudc va xur ly nuwéc thai;
xur ly chat thai (iv) Y té; giao duc - dao tao (v)
Ha tang cong nghé thong tin.

Giam sd lwong linh vwc
dworc phép thuc hién
dw 4n diu tw theo hinh
thirc doi tac cong tw
xuong con 5 linh vwec.

Trong d6, quy mé téng mirc dau tu t6i thiéu
culia dy an thudc linh vyre Y té; gido duc - dao
tao khéng thdp hon 100 ty dong va quy mé
téng mlrc dau tu t6i thiéu clia cac dy an con
lai khéng thap hon 200 ty dong, trwd'ng hop
thudc dia ban cé diéu kién kinh té - xa hoi
khé khan, dia ban co diéu kién kinh té - xa
h6i dac biét khé khan theo quy dinh clia phap
luat vé dau tu thi khdng thdp hon 100 ty
dong.

2. Quy dinh mé&i vé Hop dong dw an
PPP

" Pidu 45 Luat PPP

Phan loai hop dong dw an?

Hop dong du an PPP gém 2 nhom chinh (i)
Nhom hop dong dy an ap dung co ché thu
phi tryrc ti€p tir ngurdi str dung hodc t6 chirc
bao tiéu san pham, dich vu céng, bao gém:
Ho'p dong BOT (build-operate-transfer); Hop
dong BTO (build-transfer-operate); Hop
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dong BOO (build-own-operate); Hop déng
O&M (operate-maintain); (i) Nndom hop dong
dy an ap dung co ché Nha nuéc thanh toan
trén co s& chat lugng san pham, dich vu
cébng, bao gbm: Hop doéng BTL (build-
transfer-lease) va BLT (build-lease-transfer).
Ngoai ra, cac bén cé thé ky két hgp dong
theo hinh thirc hdn ho'p két ho'p gitra céc loai
hgp dong trén.

Loai bo hinh thirc hop dong BT (build-
transfer)
Hinh thirc hop déng BT trong Nghi dinh 63
da bi loai bo khi xét dén cac hé luy va ban
chét khéng phu hgp v&i nguyén tac hop tac
cong tu.

Phap luat Piéu chinh hop dong Ia luat
Viét Nam

Khac v&i quy dinh tai Nghi dinh 63 cho phép
cac bén ky két co thé thda thuan viéc ap
dung phép luat nuwdc ngoai dé diéu chinh
hgp dong dy an va cac hgp dong, théa
thuan khac cé lién quan theo quy dinh cla
B6 luat dan su?, Biéu 55 Luat PPP quy dinh
hop dong du an PPP va cac phu luc hop
dong, cac van ban coé lién quan khac duoc
ky két gitra co’ quan nha nuéc Viét Nam vai
nha dau tu, doanh nghiép dy an PPP duoc
diéu chinh bdi phap luat Viét Nam, déi voi
nhirng van dé phap luat Viét Nam khong cé
quy dinh, cac bén co thé thda thuan cu thé
trong hop déng dyr an PPP trén co sé khong
duoc trai v&i cac nguyén tic co ban cua
phap luat Viét Nam.

3. Quy dinh vé H)i dong tham dinh dw
an PPP

Luat PPP quy dinh cu thé vé& nguyén tac
thanh lap va co ché hoat dong cua hoi déng
tham dinh dy an PPP. Phu thudc vao cép
quyét dinh chd trwong dau tu, viéc tham
dinh bao cao nghién clru kha thi, bao cao
nghién clru tién kha thi sé do hoi dong tham
dinh nha nud¢c; HOi déng thdm dinh lién
nganh hodc Hoi dong tham dinh cép co sd°.

4. Quy dinh vé vdn nha nwéc tham gia
thwc hién dw an PPP

2 Piéu 46 Nghi dinh 63

Theo Diéu 69.2 Luat PPP, ty 1& v6n nha nuwéc
tham gia dy an PPP khéng qua 50% t6ng
mirc dau tu cua dy an. Luat cling quy dinh
chi tiét muc dich sir dung von nha nuéc
trong cac dy an PPP. Khi chua cé nghij dinh
huéng dan cu thé vé viéc sir dung ngudn
von nha nuée trong cac dy an PPP, quy dinh
vé muc dich sir dung clia ngudn von nha
nuwdc rat han ché, chi gigi han & cac muc
dich sau, day co thé la mét can trd cho viéc
thyrc hién cac dy an PPP sau nay:

i H® trg xay dung cong trinh, hé théng
co s& ha tang thuéc dy an PPP;

ii. Thanh toan cho doanh nghiép du an
PPP cung cép san pham, dich vu cong;

iii. Chi tra kinh phi boéi thuwdng, giai
phéng mat bang, hd tro, tai dinh cu; hd tro
xay dung cbéng hinh tam;

iv. Chi trd phan giam doanh thu;

V. Chi phi clia co quan c6 thdm quyeén,
co quan ky két hop déng, don vi chuan bj dy
an PPP, bén mai thau dé thurc hién cac hoat
déng thudéc nhiém vy clia minh quy dinh tai
Diéu 11 cua Luat nay;

Vi. Chi phi cia H6i déng tham dinh dy
an PPP, don vi dugc giao nhiém vy tham
dinh dy an PPP.

% Piéu 6 Luat PPP
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5. Tich hop quy dinh vé quy trinh lwa
chon nha dau tw

Quy trinh lyra chon nha dau tu dugc quy dinh
trong d&u thau lan dau tién dugc tich hop
trong cac quy dinh cta luat PPP thay vi dugc
dan chiéu dén Luat P&u thau nhu trudc day.
Cu thé, viéc lya chon nha dau tu dugc thuc
hién theo quy trinh sau day*:

i. Lua chon danh sach ngén (néu ap
dung);

i. Chuéan bij lua chon nha dau tu;

ii. T6 chirc lva chon nha dau tu;

Y2 Danh gia ho so dy thau;

V. Trinh, thdm dinh, phé duyét va céng
khai két qua Iya chon nha dau tu;

Vi. Pam phan, hoan thién, ky két hop

dong dy an PPP, cong khai théng tin hop
dong.

6. Pam bao dw thiu

khéng thuc hién bao dam thuyc hién hop
dong theo quy dinh®.

7. Cac co ché bao dam cuia Nha nwéc

Can cr vao quy mo va tinh chét cla tirng du
an, gia tri bao dam dy thau duoc quy dinh
trong hoé so m&i thau lya chon nha dau tu
theo mirc xac dinh tor 0,5% dén 1,5% tong
mirc dau tu cua dy an. Bao dam duy thau
khoéng dugc hoan trd trong cac trudng hop
Nha dau tu rdt ho so du thau trong thai gian
ho so du thau con hiéu lu'c hodc Nha dau tur
vi pham phap luat vé ddu thau dan dén phai
huy thau hodc Nha dau tu khong tién hanh
hodc ttr chdi tién hanh dam phan, hoan thién
hgp dong trong thdi han 30 ngay ké tir ngay
nhan dugc théng bao tring thau cla bén
m&i thau hodc da dam phan, hoan thién hop
dong nhung tir chéi ky két hgp dong, trur
truong hop bat kha khang hodc Doanh
nghiép du an PPP do nha dau tu thanh lap

* biéu 28.1 Luat PPP

Co’ ché chia sé phan ting, giam doanh thu
Theo quy dinh tai Diéu 82 Luat PPP, khi
doanh thu thyc té dat cao hon 125% mirc
doanh thu trong phuong an tai chinh tai hop
dong dyu an PPP, nha dau tu, doanh nghiép
dy an PPP chia sé v&i Nha nuwéc 50% phan
chénh léch gilra doanh thu thyc t€ va mirc
125% doanh thu trong phuong an tai chinh.
Nguoc lai, déi v&i dy an ap dung loai hop
dong BOT, hop dong BTO, hop déong BOO,
trong trudng hgp quy hoach, chinh sach,
phap luat cé lién quan thay déi lam doanh thu
thurc té€ dat thdp hon 75% mirc doanh thu
trong phuong an tai chinh tai hop déng dy
an PPP thi Nha nuéc chia sé véi nha dau tu,
doanh nghiép dyu an PPP 50% phan chénh
léch gitra mirc 75% doanh thu trong phuong
an tai chinh va doanh thu thuyrc té.

Viéc chia sé phan tang, giam doanh thu nay
cua Nha nuéc dieu dugc ap dung sau khi da
diéu chinh murc gia, phi san pham, dich vu
cong, diéu chinh thdi han hogp déng du an
PPP va dugc kiém toan Nha nuéde thue hién
kiém toan phan téang/giam doanh thu.

Co’ ché dam bao can ddi ngoai té doi voi
dw an PPP

Theo quy dinh tai Biéu 81 Luat PPP, chi du
an thudc tham quyén quyét dinh chu truong
dau tu ctia Quéc hoi, Tha turdng Chinh pha
m&i dugc Chinh phu xem xét quyét dinh viéc
ap dung co ché bao dam can déi ngoai té
trén co s& chinh sach quan ly ngoai hoi, kha
ndng can déi ngoai té trong tirng thai ky.

5 Digu 33 Luat PPP
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Dislclaimer / Tuyén bo trach nhiém

We provide this material and its content for general informational purposes only
and make no representations or warranties, express or implied, as to the accuracy,
timeliness, or completeness of such information. No information in this material
reflects our official opinions and it is not offered as legal advice and should not be
used as a substitute for seeking specific legal advice from us or your counsel. Your
use of any information in this material does not create an “attorney-client”
relationship between you and us until specific agreement is entered into between you and us to
handle a particular matter.

We reserve our rights, at any time, to modify and/or discontinue, temporarily or
permanently, this material (or any part thereof) without prior notice. We shall not be liable to you
or to any third party for any modification, suspension, or discontinuance of this material, or any of
its contents.

If you have, or suspect that you may have a particular matter, you should contact us or
your counsel for specific advice on such matter. Persons accessing this information assume full
responsibility for their use of that information, understand and agree that we are not responsible
or liable for any claim, loss or damage arising from their use of the information in this material.

This material and all rights, including without any limitation, copyright and industrial
property rights, on and in connection with this material, including the designs of this material,
belong to bizconsult law firm and all are fully protected by law.

Ban tin nay cung v&i cac ndi dung trong ban tin chi nham muc dich cung cép théng tin chung.
Chung t6i khdong cam két hodc bao dam vé tinh chinh xac, tinh thoi sy hodc sy day du clia cac
théng tin cung cép trong ban tin nay. Ban tin nay thé hién quan diém, y kién chinh thirc hay tu
van phap luat cda chung téi. Bén khéng nén str dung nhirng théng tin trong ban tin nay dé thay
thé cho viéc tham khao y kién tu van phap luat clia ching t6i hodc cua luat sur cua ban. Viéc ban
str dung céac thong tin trong ban tin nay khéng hinh thanh méi quan hé “luat su - khach hang”
gilra ban va chung to6i, trir khi va cho dén khi mét thoa thuan dugc ky két gitra ban va ching toi
theo dé ching téi duoc yéu cau tu van vé van dé cu thé cda ban.

Chung téi gilr quyén stra doi, tam ngirng hodc ngirng vinh vién hoat déng cua ban tin
nay hodc bat ky phan nao cua ban tin ma khong thong béo trudc. Ching t6i khéng chiu bat ky
trach nhiém nao vé cac stra doi, tam ngirng hodc ngirng vinh vién hoat déng cta ban tin nay.

Néu ban cd van dé nao can tu van, hay lién hé v&i ching téi hodc yéu cau luat su cua
ban tu van vé van dé dé cho ban.

Tat ca cac quyén, bao gbm ca quyén sé& hiru, quyén tac gia, quyén lién quan va cac
quyén s& hiru cdng nghiép doi véi ndi dung théng tin, thiét ké, trinh bay my thuét clda ban tin nay
thudc ching téi va dugc bao vé theo Luat S& hiru Tri tué Viét Nam, cac hiép dinh, hiép uwéc qudc
té ma Viét Nam da ky két.
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Contact / Lién hé

For receiving our LegalNews, kindly contact us / D& nhan céac Ban tin phap luat, vui long lién hé
v&i chung toi:

Trang Vu
Db: +84 934551191

trangvm@Dbizconsult.vn

bizconsult
LAWIEF 1T RM
No. 20, Tran Hung Dao St. 11th Floor, Sailing Tower
Hoan Kiem district 111A Pasteur, District 1
Hanoi Ho Chi Minh City
Vietnam Vietnam
E-mail: info-hn@bizconsult.vn E-mail: info-hn@bizconsult.vn

About Us / Vé Ching T6éi

More information about us is available at the following pages / D& c6 thdng tin thém vé ching
16i, hay truy cap cac trang duéi day:

Website: www.bizconsult.vn
Facebook: https://www.facebook.com/bizconsult.lawfirm/?ref=py ¢
LinkedIn: https://www.linkedin.com/company/bizconsult-vietham
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