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In recent years, real estate business in
Vietnam has always been on the top list of
industries with the highest profit growth.
According to the statistics of the PROFIT500
Ranking, conducted by Vietnam Report in the
period 2017 - 2021%, the top 7 industries achieved
the highest compound annual growth rate
("CAGR?") and made great contributions to the
overall growth: Steel Industry (34.5%); Retail
(17.5%); Finance sector (17.3%); Agriculture
(16.0%); Food and Beverage Industry (11.9%);
Chemical Industry (11.7%) and Real Estate -
Construction Industry (10.8%). Not only the high

1 https://vietnamreport.net.vn/Top-500-Doanh-
nghiep-loi-nhuan-tot-nhat-Viet-Nam-nam-
2021-9998-1006.html

bizconsult

AWFITRM

www.bizconsult.vn

profit growth rate, the real estate industry also
appears many new types such as officetel,
condotel, resort villa or shophouse that require a
legal corridor to govern.

Facing the rapid development of the
market, on January 6%, 2022, the Government
02/2022/ND-CP  on
elaboration of certain articles of the Law on Real

issued Decree No.
Estate Trading (“"Decree 02") to meet new
requirements on State management in the field
of real estate business. This Decree takes effect
from March 1%, 2022 and replaces Decree No.
76/2015/ND-CP dated September 10%", 2015 of
the Government detailing the implementation of
a number of articles of the Law on real estate
business ("Decree 76"). There are several notable
new points in this Decree 02 as followings:

1. Real estate businesses must
disclose information

Decree o2 stipulates the responsibility
for information disclosure as an eligibility
criterion for organizations and individuals to
conduct real estate trading, whereby real estate
businesses, real estate project management
Boards, and real estate trading floors must
publicize information on enterprises' websites,
the headquarters of the Project Management
Board, and the trading floor. The required

2 Compound Annual Growth Rate
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information to be disclosed consist of (i) business
information; (ii) information onn real estate put
into business; (iii) information on mortgage of
houses, construction works, real estate projects
put into business; and (iv) information on the
quantity and type of real estate products being
traded, sold, transferred or leased out, and the
rest are continuing to do business.3

The above regulation is a new regulation
compared to Decree 76, concretizing the
provisions in Article 6 of the Law on Real Estate
Business 2014 on publicizing information about
real estate put into business. This regulation
aims to make information transparent in real
estate business and, if it is implemented
effectively, it will creates reference information
channel for those in need of real estate
transaction.

2. Regulations on legal capital and
equity of investors

Decree 76 stipulates the conditions for
organizations and individuals doing real estate
business to have a legal capital of not less than
20 billion VND. # This provision is annulled under
the Investment Law 2020 and accordingly
abolished in Decree 02.

3 Article 4.1 (b) Decree No. 02/2022/ND-CP
4 Article 3.1 Decree No. 76/2015/ND-CP

In addition, Decree 02 supplements
regulations on the owner's equity of real estate
project investors based on land use scale,
consistent with regulations on owners of real
estate project investors under the Decree
43/2014/ND-CP (not less than 20% of the total
investment capital for projects using less than 20
hectares of land, not less than 15% of the total

investment

The Government has <2Pital for

promulgated Decree
02/2022/ND-CP

("Decree 02") to replace hectares of
Decree 76 to meet new land or
requirements on state
management in the real
estate business.

projects with
less than 20

more) as
well as the
method of
determining
this level of equity. The determination of equity
specified in this Clause is based on the results of
the most recent audited financial statements or
the results of independent audit reports of the
operating enterprise (made in the year or
immediately preceding year); In the case of a
newly established enterprise, the equity capital
shall be determined according to the actual
contributed charter capital as prescribed by law.5

Decree 02 clarifies conditions on

financial capacity of real estate project investors
which was not provided under Decree 76,

5 Article 4.2 Decree No. 02/2022/ND-CP
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ensuring synchronization between the law on
real estate business and land law as well as new
provisions of the Investment Law 2020.

3. Applying the general contract form
in real estate business

One of the new points of Decree 02 is
the application of model contracts in
transactions of sale, transfer, lease, lease-
purchase, sub-lease of real estate and transfer of
real estate projects, including: Sample contract
for sale/lease-purchase of tourist apartments,
office apartments combined with

accommodation, etc.

Decree 02 promulgates the form of a
contract of saleflease-purchase of tourist
apartments, office apartments combined with
accommodation for uniform application, which
stipulates clearly and in detail the provisions
related to such as: definition for “Tourist
apartment/office apartment combined with
accommodation”, “Shared ownership”, “Private
“Maintenance

ownership”, expenses”,

“Warranty”, “Features of Tourist
apartments/office apartments combined with
accommodation are bought, sold/lease-
purchased, “Rights and obligations of the

parties”...This is an important step forward in

6 Article 7.2 (3) Decree 02/2022/ND-CP
7 Article 14.1 and 14.2 Decree No. 02/2022/ND-
cpP

terms of legality for these new real estate
products.

In addition, it is worth noting that the
forms of contracts specified in Decree 02 are
mandatory and not only for reference in the
process of signing contracts as the previous
regulations in Decree 76.%

For real estate transfer transactions that
have been signed before the effective date of the
Decree 02, the parties do not need to re-sign the
Contract according to the provisions of Decree
02. However, for cases where the parties are
carrying out procedures for signing contracts for
purchase and sale, lease-purchase of houses and
construction works but the parties have not yet
signed contracts by the effective date of this
Decree, they must sign contracts according to
regulations of Decree 02.7

4. New points in buying and selling
housing projects to be formed in
the future and existing houses and
constructions

Decree 02 has detailed regulations on
conditions for the transfer of contracts for sale
and purchase of houses to be formed in the
future®, in addition to regulations on conditions

8 Article 7 Decree No. 02/2022/ND-CP
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for transfer of lease-purchase contracts available
in Decree 76. The transfer of a contract for
purchase, sale, or lease purchase of a house or
construction work must satisfy the following
conditions: (i) a contract is drawn up according to
the provisions of Article 6 of Decree 02; (ii) are in
the category of not yet submitting the
application for the Certificate to the competent
state agency; (iii) the contract is not subject to
dispute and (iv) the house and works under the
contract are not subject to distraint or mortgage
to secure obligations, unless otherwise agreed
by the mortgagee.

Decree o2 also stipulates in detail the
order and procedures for transferring contracts
of purchase, sale and lease-purchase of houses
to be formed in the future and existing house and
construction lease-purchase contracts.

5. The new regulation of transferring
all or part of a real estate project

Decree o2 clearly stipulates the principle
of transferring all or part of a real estate project.
Accordingly, the transfer of real estate projects
canonly be done when all conditions are met and
the project is being implemented under the

9 Article 49.1 (b) Law on Real Estate Trading on
2014

approved schedule and contents. This is a new
point and stricter requirement for real estate
projects to be transferred, compared to the
regulation "In case of transfer of the entire
infrastructure construction investment project, the
construction must be completed corresponding
technical infrastructure works according to the
approved schedule”® of the Law on Real Estate
Business, forcing investors to strictly comply
with the approved schedule and content of the
project.

For real estate projects which investors
are approved according to Law on Investment
2020 and projects that are granted with an
Investment  Registration  Certificate  in
accordance with the provisions of the Law on
Investment 2020, when transferring, the law on
investment will be applied. Projects not falling
into the above cases will be transferred
according to the provisions of the Law on Real

Estate Business and Decree 02.

Decree 02 includes 16 articles along with
contract templates, to replace Decree 76, shall
create new legal corridor for the real estate
market in the coming years.
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Dislclaimer / Tuyén boé trach nhiém

We provide this material and its content for general informational purposes only and make
no representations or warranties, express or implied, as to the accuracy, timeliness, or
completeness of such information. No information in this material reflects our official
opinions and it is not offered as legal advice and should not be used as a substitute for
seeking specific legal advice from us or your counsel. Your use of any information in this
material does not create an “attorney-client” relationship between you and us until specific agreement is
entered into between you and us to handle a particular matter.

We reserve our rights, at any time, to modify and/or discontinue, temporarily or permanently, this
material (or any part thereof) without prior notice. We shall not be liable to you or to any third party for
any modification, suspension, or discontinuance of this material, or any of its contents.

If you have, or suspect that you may have a particular matter, you should contact us or your
counsel for specific advice on such matter. Persons accessing this information assume full responsibility
for their use of that information, understand and agree that we are not responsible or liable for any claim,
loss or damage arising from their use of the information in this material.

This material and all rights, including without any limitation, copyright and industrial property
rights, on and in connection with this material, including the designs of this material, belong to bizconsult
law firm and all are fully protected by law.

Ban tin nay cUng va&i cac ndi dung trong ban tin chi nham muc dich cung cdp théng tin chung. Ching toi
khéng cam két hodc bao dam vé tinh chinh xac, tinh thoi sy hodc sy day di cba cac théng tin cung cép
trong ban tin nay. Ban tin nay thé hién quan di€m, y kién chinh thc hay tv vdn phép ludt cba ching toi.
Ban khdng nén st dung nhirng théng tin trong ban tin nay dé thay thé cho viéc tham khao y kién tv van
phap ludt cia ching t6i hodc cla luat sv cba ban. Viéc ban s& dung cac thong tin trong ban tin nay khong
hinh thanh méi quan hé “luat sv — khach hang” gitra ban va ching t6i, trir khi va cho dén khi mét thoa
thuén duoc ky két gitra ban va ching téi theo d6 ching téi dvgc yéu cau tu van vé van dé cy thé cla ban.

Chung tdi gilr quyén slra d8i, tam ngrng hodc nglrng vinh vién hoat ddng cla ban tin ndy hodc bat
ky phan nao cba ban tin ma khong théng bao trudc. Ching toi khdng chiu bat ky trach nhiém nao vé cac
stra d6i, tam ngrng hodc ngyng vinh vién hoat déng cba ban tin nay.

Né&u ban cé van dé nao can tv van, hay lién hé vdi ching toi hodc yéu cau luat s cda ban tv van vé
van dé dé cho ban.

T4t ca cac quyén, bao gém ca quyén s& hiru, quyén tac gid, quyén lién quan va cac quyén s& hiru
cdng nghiép ddi vdi ndi dung théng tin, thiét k€, trinh bay my thuat cda ban tin nay thudc ching t6i va
duvoc bdo vé theo Luat S& hiru Tri tué Viét nam, cac hiép dinh, hiép vdc qudc té ma Viét nam da ky két.
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Contact/Lién hé

For receiving our LegalNews, kindly contact us / D& nhan cac Ban tin phap luét, vui long lién hé véi ching
toi:

Trang Vu

DDb: +84 934551191
trangvm@bizconsult.vn

blzconsult

L AWF R M
No. 20, Tran Hung Dao St. 11th Floor, Sailing Tower
Hoan Kiem district 111A Pasteur, District 1
Hanoi Ho Chi Minh City
Vietnam Vietnam
E-mail: info-hn@bizconsult.vn E-mail: info-hn@bizconsult.vn

About Us / Vé Chung Toi

More information about us is available at the following pages / D& c6 thdng tin thém vé ching téi, hay
truy cap cac trang dudi day:

Website: www.bizconsult.vn
Facebook: https://www.facebook.com/bizconsult.lawfirm/?ref=py ¢
LinkedIn: https://www.linkedin.com/company/bizconsult-vietham
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