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Nghi dinh so
02/2022/ND-CP ngay
06 thang 01 nam 2022
ciua Chinh Phu quy dinh
chi tiét thi hanh mot s6
diéu cua Luit Kinh
Doanh Bat Dong San

Nguyén Thu Huyén Nguyén Hoang Quan

Ludt sw Thanh vién Tro ly Phap ly

Trong nhirng ndm gan day, nganh nghé
kinh doanh bat déng san luén nam trong danh
sach cac nganh c6 t8c d6 tang trudng Igi nhuan
cao nhét tai Viét Nam. Theo théng ké cda Bang
xép hang PROFIT500 do Vietnam Report thyc
hién cho giai doan 2017 - 2021*, nhém 7 nganh
dat t6c d6 tang trwvédng kép ("CAGR?") cao nhat
va c6 dong gop 16n cho sy téng tredng chung la:
Nganh Thép (34,5%); Nganh Ban 1é (17,5%);
Nganh Tai chinh (27,3%); Nganh Noéng nghiép
(26,0%); Nganh Thyc phdm - B ubng (11,9%);

! https://viethamreport.net.vn/Top-500-Doanh-

nghiep-loi-nhuan-tot-nhat-Viet-Nam-nam-2021-
8-1006.html

Nganh Hoa chat (11,7%) va Nganh Bat dong san
- Xay dvng (10,8%). Khdéng nhi*ng t6c d6 tang
tredng Igi nhudn cao, nganh kinh doanh bat
ddng san con xuét hién nhiéu loai hinh m&i nhv
officetel, condotel, resort villa hay shophouse
can c6 hanh lang phép ly d€ diéu chinh.

Trudc sy phét trién nhanh chéng cla thi
trwong, ngay o6 thang o1 ndm 2022, Chinh pht
da ban hanh Nghij dinh s6 02/2022/ND-CP ngay
06 thang 01 ndm 2022 cGa Chinh Phd quy dinh chi
tiét thi hanh mot sé diéu cda Luét Kinh Doanh
B4t Déng San nam 2014 (*Nghj dinh 02") d&€ dap
(ng cac yéu cau mdi vé quan ly nha nuwéc trong
[inh vy kinh doanh bat déng san. Nghi dinh o2
6 hiéu lyc tlr ngay o1 thang 03 nam 2022 vathay
thé& Nghi dinh s6 76/2015/ND-CP ngay 10 thdng 9
ndm 2015 cba Chinh pht quy dinh chi tiét thi
hanh mét sé diéu cba Luat Kinh doanh bat dong
san ("Nghj dinh 76”).3 Du6i day 13 cac di€ém mai
dang chu y cba Nghi dinh 02 nay:

1. Doanh nghiép kinh doanh bat
dong san phai cong khai thong
tin

Nghi dinh 02 quy dinh trach nhiém céng
khai théng tin 1a mét trong nhirng diéu kién bat
budc dé t6 chlrc cd nhan duvoc kinh doanh bat
ddng san, theo dé doanh nghiép bat déng san,
Ban Quan ly dy an bat déng sén va san giao dich
bat déng sén phai céng khai théng tin trén trang

2 Compound Annual Growth Rate: Ty 1é tang
trwdng kép hang ndm
3 Diéu 16.2 Nghj dinh s8 02/2022/ND-CP
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thong tin dién t& cba doanh nghiép, try s& Ban
Quan ly dy &n, va san giao dich. Cac théng tin can
cbng khai bao gdém: (i) théng tin v& doanh
nghiép; (ii) théng tin vé bat déng san dva vao
kinh doanh; (iii) théng tin vé thé chap nha, cbng
trinh xay dyng, dy an bat déng san dva vao kinh
doanh; (iv) théng tin vé s6 luvong, loai san phdm
bat déng san duoc kinh doanh, da ban, chuyén
nhuong hodc cho thué mua, va con lai dang tiép
tuc kinh doanh.#

Quy dinh néu trén la quy dinh ma&i so voi
Nghi dinh 76, cu thé hda cac quy dinh tai Diéu 6
cUa Luat Kinh doanh bat déng san 2014 vé viéc
cbng khai théng tin vé bat déng san dwva vao kinh
doanh. Quy dinh ndy nham minh bach héa théng
tin trong hoat déng kinh doanh bat déng san va
néu dugctrién khai mot cach hiéu qua trong thyc
té sé giUp cho ngudi dan c6 mot kénh théng tin
dé& tham khao khi cé nhu cdu mua bat déng san.

2. Quy dinh vé v6n phap dinh va
vOn chu s& hitu cla nha dau tw:
Nghi dinh 76 quy dinh vé diéu kién claté
chire, ca nhan kinh doanh bat dong san phai co
vén phap dinh khéng dvoc thap hon 20 ty dong 5
Quy dinh nay dvoc bai bd theo Ludt dau tv nam
2020 va theo d6 tiép tuc dvoc bai bé tai Nghi
dinh o2.
Ngoai ra, Nghi dinh 02 b sung quy dinh
vé mirc von chd s& hiru cda nha dau tv dv an bat

4 Diéu 4.1 (b) Nghi dinh s8 02/2022/ND-CP
5 Diéu 3.1 Nghj dinh 76/2015/ND-CP

ddng san cdn c theo quy mé st dung dét théng
nhat v&i cac quy dinh vé diéu kién déi vdi nguoi
duvgc Nha nuéce giao dat, cho thué dat, cho phép
chuyén muyc dich s& dyng dat dé thyc hién dy an
dau tv cla Nghi dinh 43/2014/ND-CP® (khéng
thap hon 20% téng vén dau tv déi voi dy &n s
dung dat dvéi 20 ha, khdng thap hon 15% téng
vén dau tv déi
véi dy an s
dyng dat tv 20
ha tr& 1én) clng
nhy cach thic
xac dinh mdec
vén chd s& hiru

Chinh phi da ban
hanh Nghi dinh
02/2022/NDb-CP
("Nghi dinh 02") thay
thé Nghi dinh 76 dé
dap &wng cac yéu cau
méi vé quan ly nha
nwéc trong linh viee  nay. Viéc xac
kinh doanh bat dong  dinh vén chd s&
san hru quy dinh tai
khoan nay dvoc
can c& vao két qua bao cao tai chinh da duoc
ki€m toan gan nhat hodc két qua bao cdo ki€ém
todn doc lap cba doanh nghiép dang hoat dong
(dvgc thye hién trong ndm hodc nam trudc lién
k&); trvéng hop la doanh nghiép mdi thanh 1ap
thi xac dinh v8n chd sé& hiru theo von diéu 18 thyc
té€ da gop theo quy dinh cba phap luat.” Vé&i cac
quy dinh nay, Nghi dinh 02 da lam r6 diéu kién vé
nang lyc tai chinh cba nha dau tv dy n bat dong
san thay vi khéng dugc dé cap tai Nghj dinh 76,
dam bao sy déng bd gitra phap ludt kinh doanh
bat ddng san va phap luat dat dai cing nhv
nhirng quy dinh mdi cba Ludt Dau tu 2020.

6 Diéu 14.2 (b) Nghi dinh 43/2014/ND-CP
7Diéu 4.2 Nghi dinh 02/2022/ND-CP
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3. Ap dung miu hgp dong chung
khi kinh doanh bdt ddng san:

M6t trong nhirng diém méi dang chu y
cba Nghi dinh o2 la viéc ap dyng hgp déng mau
trong cdc giao dich béan, chuyén nhuong, cho
thué, cho thué mua, cho thué lai bat déng san va
chuyén nhuong dy an bat dong san, trong dé c6
cd mau hgp déng mua ban/thué mua cin hé du
lich, cdn hé van phong két hop lwu tru.

Viéc Nghj dinh 02 ban hanh mau Hop
ddéng mua ban/thué mua can hé du lich, can hd
van phong két hop lvu trd d€ thdng nhéat ap
dung, trong dd quy dinh rat rd rang va chitiét cac
quy dinh lién quan t&i nhv dinh nghia d6i vai
*Can ho du lich/Can hd vén phong két hop luu
trU”, “Phan s& hiru chung”, “Phan s& hiru riéng”,
“Kinh phi bao tri”, “Bdo hanh”, “D&c di€m cba can
hé du lich/can hd van phong két hop luu trd duoc
mua ban/thué mua”, *Quyén va nghia vy cla cac
bén”... la m4t budc ti€n quan trong vé tinh phap
ly d&i vdi cac san phdm bat déng san nay.

Ngoai ra, mét diém can lvu y la cdc mau
hop déng duvoc quy dinh trong Nghi dinh o2
mang tinh bat budc, khédng con mang tinh chat
tham khao trong qua trinh ky két hop déng nhv
quy dinh c0 tai Nghij dinh 76.8

Déivédi cac giao dich chuyén nhuong bat
dodng san da duoc ky két trude ngay Nghi dinh 02

8 Diéu 7.2 (a) Nghi dinh 02/2022/ND-CP
9 Diéu 14.1 va 14.2 Nghi dinh 02/2022/ND-CP

c6 hiéu lyc, cac bén khéng can ky lai Hgp déng
theo quy dinh cba Nghi dinh 02. Tuy nhién, déi
vOi cac trvong hop cac bén dang lam tho tuc ky
két hgp déng mua ban, thué mua nha, céngtrinh
xdy dyng nhung dén ngay Nghj dinh 02 c6 hiéu
lyc thi hanh, cac bén chva ky két hop dong thi
phaithyc hién ky két hop déng theo quy dinh tai
Nghi dinh 02.9

4. Diéu kién m&i khi mua ban dw 4n
nha & hinh thanh trong twong lai
va nha, coéng trinh xiy dwng cé
san.

Nghi dinh 02 da quy dinh chi tiét vé diéu
kién d& chuyén nhugng hop déng mua béan, thué
mua nha & hinh thanh trong tuong lai*°, bén
canh quy dinh vé diéu kién chuyé&n nhugng hop
déng thué mua nha cé san tai Nghj dinh 76. Viéc
chuyén nhvong hop ddng mua ban, thué mua
nha, céng trinh xdy dyng phai dap ¢ng cac diéu
kién sau day: (i) c6 hop déng duogc lap theo quy
dinh cla Diéu 6 Nghj dinh 02; (ii) thudc dién chva
ndp hd so d& nghi co quan nha nudc ¢ thdm
quyén cap Gidy ching nhén; (iii) hop déng khéng
thudc dién tranh chép; va (iv) nha, céng trinh
thudc hgp ddng khong thudc dién bj ké bién, thé
chép dé bdo dam nghia vy, trir trréng hop duoc
bén nhan thé ch3p dong y.

Nghi dinh 02 con quy dinh chi tiét trinh
ty, thi tyc chuyén nhugng hop déng mua ban,

° Pidy 7 Nghi dinh 02/2022/ND-CP
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thué mua nha & hinh thanh trong tuong lai va
chuyé&n nhuvong hgp déng thué mua nhg, cong
trinh xdy dyng cé san.

5. Quy dinh méi trong chuyén
nhwgng toan by hodc mdt phan
dw an bat dong san.

Nghi dinh 02 quy dinh ré vé nguyén tac
chuyé&n nhuvong toan bé hodc mét phan dy én
b&t déng san. Theo d¢, viéc chuyén nhuong dy
an bat ddng san chi duoc thyc hién khi cé o digu
kién va dvoc ap dung trong tredng hop dy an
dang trién khai thyc hién theo tién d, néi dung
dy &n da phé duyét. Day la diéu kién méi va yéu
cdu cao hon d&i v&i dy an bat déng san dy kién
chuyén nhuvong, so vdi quy dinh “Péi vdi trudng
hop chuyén nhvong toan bé dy danddu tv xdy
dung két cdu ha tdng thi phéi xdy dyng xong cdc
cbng trinh ha tdng ky thudt tvong ung theo tién

1 Pjéu 49.1 (b) Ludt kinh doanh bt déng sdn ndm
2014

dé ghi trong dv an da duoc phé duyét™* cba Luat
Kinh doanh bat déng san, bubc nha dau tv can
nghiém tuc tuan tho tién do, ndi dung dy an da
phé duyét.

D&i vai cac dy an bat dong san duoc
chdp thuan nha dau tv va dy &n duoc cdp Gidy
ch&ng nhan dang ky dau tu theo quy dinh cla
Luat Pau Tu ndm 2020, khi thyc hién chuyén
nhugng, phap luat vé dau tv sé dvoc ap dyng.*2
Cac dy an khong thudc cac trvong hgp néu trén
sé thyc hién chuyén nhuong theo quy dinh cba
Luat Kinh doanh bat déng san va Nghi dinh o2.

Nghi dinh 02 duvgc ban hanh gém 16
diéu clng véi cdc mau Hop déng, nhdm thay thé
Nghi dinh 76, tao hanh lang phap ly r6 rang hon
cho thj trvdng bat dong san trong thoi gian sap
toi.

2 Pjdu 46 Luat Dau tv nam 2020.
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Dislclaimer / Tuyén bo trach nhiém

We provide this material and its content for general informational purposes only and make
no representations or warranties, express or implied, as to the accuracy, timeliness, or
completeness of such information. No information in this material reflects our official
opinions and it is not offered as legal advice and should not be used as a substitute for
seeking specific legal advice from us or your counsel. Your use of any information in this
material does not create an “attorney-client” relationship between you and us until specific agreement is
entered into between you and us to handle a particular matter.

We reserve our rights, at any time, to modify and/or discontinue, temporarily or permanently, this
material (or any part thereof) without prior notice. We shall not be liable to you or to any third party for
any modification, suspension, or discontinuance of this material, or any of its contents.

If you have, or suspect that you may have a particular matter, you should contact us or your
counsel for specific advice on such matter. Persons accessing this information assume full responsibility
for their use of that information, understand and agree that we are not responsible or liable for any claim,
loss or damage arising from their use of the information in this material.

This material and all rights, including without any limitation, copyright and industrial property
rights, on and in connection with this material, including the designs of this material, belong to bizconsult
law firm and all are fully protected by law.

Ban tin nay cung vdi cac ndi dung trong ban tin chi nham muc dich cung cdp théng tin chung. Ching tdi
khéng cam két hodc bdo ddm vé tinh chinh xac, tinh thoi sy hodc sy day dU cla cac théng tin cung cdp
trong ban tin nay. Ban tin nay thé hién quan diém, y kién chinh thc hay tv van phap luat cba ching t6i.
Ban khéng nén si dung nhirng théng tin trong ban tin nay dé thay thé& cho viéc tham khao y kién tu van
phap ludt cda ching t6i hodc cda ludt su cla ban. Viéc ban s& dyng cac thong tin trong ban tin nay khdng
hinh thanh m&i quan hé “ludt su — khach hang” gita ban va ching t6i, tri khi va cho dén khi mét thoa
thudn duoc ky két gilra ban va ching tdi theo dd ching téi duge yéu cdu tv van vé van dé cy thé cla ban.

Chung t6i gi* quyén sta d8i, tam ngrng hodc nglrng vinh vién hoat déng cla ban tin ndy hodc bat
ky phan nao cla ban tin ma khéng thdng béo trvde. Ching tdi khéng chiu bét ky trach nhiém ndo vé cac
stra d6i, tam ngirng hodc nglrng vinh vién hoat déng cla ban tin nay.

Néu ban c6 van dé nao can tu véan, hay lién hé véi ching téi hodc yéu cau ludt sv cla ban tuv van vé
van dé dé cho ban.

T4t ca cac quyén, bao gém ca quyén s& hiru, quyén tac gia, quyén lién quan va cac quyén sé& hvu
cbng nghiép ddi véi ndi dung théng tin, thiét k&, trinh bay my thudt cba ban tin ndy thuéc ching téi va
duvoc bao vé theo Ludt S& hiru Tri tué Viét nam, cac hiép dinh, hiép wdc qudc t& ma Viét nam da ky két.
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Contact/Lién hé

For receiving our LegalNews, kindly contact us / D& nhdn céc Ban tin Phap ly, vui 1dng lién hé véi ching
toi:

Trang Vu
Mobile: +84 934551191
trangvm@bizconsult.vn
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About Us [ Vé Ching T6i

More information about us is available at the following pages / D& c6 théng tin thém vé ching t6i, hay
truy cdp cac trang duvdi day:

Website: www.bizconsult.vn
Facebook: https://www.facebook.com/bizconsult.lawfirm/?ref=py ¢
LinkedIn: https://www.linkedin.com/company/bizconsult-vietnam




