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Security interests always play a crucial
role in stabilizing civil, business, and
commercial relations, preventing conflicts
arising, and increasing respect for the law
among the parties involved in the transaction.

Simultaneously, security interests are also the
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method for the protection of legitimate rights
and interests of such involved transaction’s
parties in the event that the obligator fails to
perform or improperly performs its obligations

when due.

The registration of a secured
transaction “comes out into society” due to the
need for disclosure of the secured transactions,
and protection of legitimate rights and interests
of the subjects involved in the transaction and
related parties. In recent years, facing the
demands of actual practices, the provisions of
registration of secured transactions have been
increasingly improved, creating a solid basis for
organizations and individuals to have favorable
conditions in accessing credit sources, ensuring
legal safety in civil transactions, commercial

business.

As of November 30, 2022, the
Government promulgated Decree 99/2022/ND-
CP regarding the registration of security
interests to supersede Decree No. 102/2017/ND-
CP dated September 01, 2017 in order to
significantly contribute to the completion and
unification of the law in the field of registration

of security interests.
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Decree 99/2022/ND-CP on registration
of security interests officially takes effect on
January 15, 2023 and contains the following

noteworthy points:

1. Scope of regulation

Comparing Decree 99/2022/ND-CP to
Decree 102/2017/ND-CP, there is an expansion
in the regulation’s scope regarding (i) the
registration of security interests, (ii) the
provision of information on security interests
centrally registered at the Vietnam Securities
Depository  and
(“VSDCC”).

Clearing  Corporation

Accordingly, in relation to the
unprovided matters in the law of securities, the
registration shall comply with the provisions
relating to the registration of security interests
in immovable property, other than aircraft and
seagoing ships as prescribed in Decree
99/2022/ND-CP.

2. Security interests subject to
the registration procedure
Decree 99/2022/ND-CP stipulates that
four circumstances required the registration of
security interests in assets, including (i)
registration of mortgages, pledges of assets,

retention of ownership rights in accordance
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with the Civil Code and other relevant laws; (ii)
registration according to the agreement
between the securing party and the secured
party or at the request of the secured party,
except for property liens; (iii) registration of
notification of collateral disposal in case an asset
is utilized to secure the execution of several
obligations where multiple parties jointly
receive the security or in case the securing party
and the secured party have agreements; (iv)
registration of changes in registered contents;
deregistration of registered contents for the
cases specified at the aforementioned points.
Compared to the contents of Decree
102/2017/ND-CP,  the newly  updated
regulations have demonstrated the discrepancy
in the expansion of institutions and security
interests, in which the entities involved in the
transaction can decide to register the security
interests. Correspondingly, Decree
102/2017/ND-CP previously stipulated a quite
rigid classification of security interests into two
groups, including (i) groups of security interests
required to be registered (mortgage of land use
rights, mortgage of land-attached assets,
mortgage of aircraft, seagoing ships) and (ii)
groups of registered security interests upon
request (mortgage of movable assets, mortgage
of land-attached assets formed in the future,

reservation of ownership rights in case of
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purchase and sale of land-attached assets, land-
attached assets formed in the future; purchase
and sale of aircraft, seagoing ships; purchase and
sale of other movable assets with reservation of

ownership rights).

3. Principles of registration and

provision of information

For the purpose of ensuring uniformity
and consistency in the registration, provision
and exchange of information on security
interests, creating a legal framework conducive
to the registration and provision of information
by competent State authorities in order to
register and secure legitimate rights and
interests for entities requesting registration of
security interests, Decree 99/2022/ND-CP
stipulates the principle that information on
security interests must be made available to the
public, provided upon request, information
exchanged in accordance with law; to comply
with procedures, competence, duration, tasks,
powers and responsibilities, not to give rise to
procedures other than those prescribed by the
Decree. And notably, in case of violation of any
above-mentioned principles, the Registry must

be responsible before the law.

In addition, the Registry is not

responsible for the name of the security contract
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and the contents of the agreement of the parties
in the security contract; the parties must be
honesty in declaring, providing and exchanging
information; being responsible before the law
for the accuracy of the information declared,

provided and exchanged.

4. Validity of the registration

For the purpose of ensuring
transparency about the effectiveness and
validity of the registration, simultaneously with
separating the registration of security interests
and other registration related to assets used to
secure the performance of obligations
(hereinafter referred to as "other registration’),
Decree 99/2022/ND-CP has set out new
regulations on the validity of registration as
follows:

- Specifying in detail and clarifying the
time of arising and termination of the validity of
registration of security interests and other

registrations;

- The validity of the registration of
security interest is the ground for determining
the period of countervailing effect of security
interest to third parties in accordance with the
law on security for the performance of

obligations;
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- The validity of other registration is
only for notifying, publicizing agreements and
commitments in civil transactions rather than
the basis for determining the validity of civil
transactions, the validity of countervailing

effect against third parties;

- Separating the effect of deregistration
in case the security interest is terminated as
required or prescribed by law from the
cancellation of registration due to the security
contract being declared invalid according to the
effective judgment or decision of the court,
arbitration or the security interest is registered

at an incompetent Registry.

5. Competence of the Registry

In order to ensure conformity with the
relevant provisions of law, maintain
transparency and convenience of a state
registration and management authority for the
registration of security interests, Decree
99/2022/ND-CP has provided the registration
authority of the VSDCC for the registration of
securities that have been registered centrally in
accordance with the law on securities.
Concurrently, in addition to stipulating the
general competence, tasks and powers of the
Registry, Decree 99/2022/ND-CP also provides

the cases of registration falling under the
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exclusive competence of each Registry, showing
the legal mechanism for information exchange
between the Registry and other competent
agencies and persons in accordance with the

law.

6. Dossiers, procedures for
registration and provision of
information

Regarding the registration dossier,
information provision

In order to ensure transparency and
consistency of registration dossiers and prevent
inappropriate requirements in registration
practices, Decree 99/2022/ND-CP specifies in

detail the following contents:

- The information must be on the
Registration Request Form; Forms are
documents and papers belonging to the dossier
component; signatures and seals in the
registration; languages used in the registration;
the description of the information about
security assets in some specific cases, for
example, movable assets other than aircraft,
seagoing ships, securities which have been

centrally registered;

- The composition of registration

dossiers for registration of security interests in
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housing construction investment projects;
investment projects on construction of works
other than houses; future-formed assets; assets
being annual trees or temporary works; assets
being agricultural investment projects, forest
development projects, projects on planting
perennial trees or annual trees, other projects
using land, transferring the mortgage
registration of property rights arising from
contracts for purchase and sale of land-attached
assets to the mortgage registration of land-

attached assets; other registration dossiers;

- Particularizing the composition of
registration dossiers for changes in cases of
purchase and sale of debt collection rights,
receivables, other payment claims; dossiers for
deregistration in cases where economic
organizations other than credit institutions
mortgage land use rights or land-attached assets
of individuals or households using land become
foreign-invested enterprises; persons requesting
deregistration are not security recipients, such
as  securiting parties, civil judgment
enforcement agencies, buyers of security assets
to be handled, recipients of transfer of

ownership of security assets.

Regarding the registration procedure
Decree 99/2022/ND-CP controls the

registration procedure by defining general and
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particular procedures for each kind of collateral,
in particular:

- For the purpose of ensuring full
coverage of registration cases, and the
convenience for application and determination
of the authority of the Registry, instead of
defining the circumstances of registration
as previously, the Decree outlines the cases of
registration of security interests in accordance
with each kind of asset. In addition, the Decree
also specifies other cases of registration as well
as the competence to carry out such
registrations.

- In order to ensure transparency, limit
arbitrariness in refusing registration and
prevent risks and occurred additional costs for
the requester for registration, the Decree
stipulates that the Registry may only be allowed
to refuse registration when there are clear-cut
grounds specified in the Decree. Furthermore,
the Decree has particularized several cases
where the Land Registration Office and the
Branch are required to carry out the
registration procedure when the information
agreed upon by the parties describing the
collateral is inconsistent with the information
on the Certificate or archived at the competent

authority.
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- Moreover, the Registry is not allowed
to refuse to register for the following reasons:
the name of the security contract, the content of
the agreement on the value of the collateral, the
secured obligation, the guarantee of the
performance of obligations of others, the scope
of the secured obligation, the duration of

performance of the secured obligation.

- For the purpose of ensuring the
appropriateness of the competence to request
registration in accordance with the law on
guarantee of performance of obligations and
related laws, the Decree has provided the
regulation regarding the registration procedure
by the requester in the way of separating the
person who has the right to request the first
registration with the person who has the right
to request in the registration of change and
deletion of registration; specified information
about the guarantor, the secured party, the
representative in the registration; the rights and

obligations of the requester for registration.

- In order to create favorable conditions
for individuals and businesses, as well as ensure
the feasibility in resolving registration dossiers,
providing information, in parallel with
continuing to regulate the submission of

registration dossiers through the electronic
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environment and the submission of registration
dossiers in paper form, the Decree specifically
stipulates the process of receiving and
inspecting the registry's registration dossier
components, which includes the following main

contents:

e Separation of the time limit for
settlement of dossiers when refusing
registration with the time limit for
settlement of dossiers for making

registration;

e Provisions on cases where the registry
fails to register due to force majeure
events in the receipt of dossiers,
settlement of dossiers and time limit for

settlement of dossiers in such case;

e Regulations on notifying the requester
for the guidance of the completion and
supplementation of dossier
components; the sending of papers and
documents to competent agencies for
verification when detecting signs of
forged documents and time limit for

settlement of dossiers in such case;

e Regulations on the method of returning
registration results in accordance with

the method of submission of

6
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registration dossiers and the legal value

of registration results;

e Regulations on mechanisms and
procedures for registration in the

electronic environment.

- In order to ensure the accuracy of the
information on registered security interests and
to limit unnecessary procedures for registration
of changes, the Decree separates cases of
mandatory registration of changes from cases of
registration of changes upon request; deletes the
registration of contents registered for changes in
cases of withdrawal of collateral; clarifies the
responsibilities of the requester for the failure of
registration for the cases where the registration

procedure for changing is required.

- For the purpose of ensuring
uniformity and consistency with the provisions
of the law on ensuring the performance of
obligations, fully covering situations arising in
practice, and protecting the legitimate rights
and interests of property owners and other
related subjects, the Decree specifies the

following contents:

e Cases of deregistration to conform to

reality and in accordance with changes
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in the law on security for performance

of obligations;

e Recording the deregistration of the
withdrawn property in case of the
registration changes due to the
reduction of the collateral; in case of
deregistration of part of the content, the
remaining shall not be changed or

terminated;

e Regulations on the responsibilities of
the requester for registration in case of
failure to delete the registration when
there are grounds for the registration to
be deleted;

e Supplementing the provisions on
deregistration for other cases of

registration.

In conclusion

During the time of practical
application, Decree 102/2017/ND-CP  has
revealed the limitations expressed in the
ineffectiveness and validity of registration; the
refusal of registration; information about the
securing party and the secured party;
information on the registration request form;

language, signature and seal in the registration;
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the return of registration results; registration of
changes and deregistration; separation between
deregistration and deregistration due to
invalidity of the security contract; the
mechanism to correct information; method of
payment of registration fees; submission of
registration dossiers on the electronic
environment; information exchange between

competent state agencies.

With the updated provisions of Decree
99/2022/ND-CP, the processes of registration of
security interests have been renovated,
perfected and become effective legal
instruments, demonstrating the safety and

transparency of assets and transactions.
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Thereby, individuals and businesses shall have a
solid legal basis to access low-cost capital
sources for the development of production and
business. Additionally, the financing entities are
more confident when the market’s supply of
capital has a protective legal mechanism to
implement in a safe and stable manner.
Moreover, the new provisions of Decree
99/2022/ND-CP  also  contribute to the
competent agencies and organizations to obtain
accurate and convenient legal evidence on
security interests in the course of state
management or in case of having to settle cases

in accordance with the law.
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Dislclaimer / Tuyén b6 trach nhiém

We provide this material and its content for general informational purposes only and
make no representations or warranties, express or implied, as to the accuracy, timeliness,
or completeness of such information. No information in this material reflects our official
opinions and it is not offered as legal advice and should not be used as a substitute for
seeking specific legal advice from us or your counsel. Your use of any information in this
material does not create an “attorney-client” relationship between you and us until specific agreement
is entered into between you and us to handle a particular matter.

We reserve our rights, at any time, to modify and/or discontinue, temporarily or permanently,
this material (or any part thereof) without prior notice. We shall not be liable to you or any third party
for any modification, suspension, or discontinuance of this material, or any of its contents.

If you have, or suspect that you may have a particular matter, you should contact us or your
counsel for specific advice on such matter. Persons accessing this information assume full responsibility
for their use of that information, understand and agree that we are not responsible or liable for any claim,
loss or damage arising from their use of the information in this material.

This material and all rights, including without any limitation, copyright and industrial property
rights, on and in connection with this material, including the designs of this material, belong to
bizconsult law firm and all are fully protected by law.

Ban tin nay cling véi cic ndi dung trong ban tin chi nhdm muc dich cung cdp thong tin chung. Chiing
t6i khong cam két hodc bio ddm vé tinh chinh xdc, tinh thoi sy hodc sy ddy &b clia cic thong tin cung
cdp trong ban tin nay. Ban tin nay thé hign quan diém, y kién chinh thirc hay tw van phép luat clia
chung t6i. Ban khéng nén st dung nhirng thong tin trong ban tin nay dé thay thé cho viéc tham khao y
kién tw vdn phap lujt cua chung t6i hogic cua luat sw cua ban. Viéc ban st dung cac théng tin trong ban
tin nay khéng hinh thanh méi quan hé “luat sw — khach hang” gitra ban va chung t6i, trir khi va cho dén
khi mot thoa thuan dwoc ky két giita ban va chung t6i theo d6 chiing t6i dwoc yéu ciu tw vin vé vin
dé cu thé cua ban.

Chung téi gitt quyén sira d6i, tam nglrng hodc ngirng vinh vién hoat dpng cua ban tin nay hoic
bit ky phin nio clia ban tin ma khong théng béo trwdc. Chung tdi khong chiu bat ky trach nhiém nao
vé cac stra d6i, tam nglrng hoic ngirng vinh vién hoat dong clia ban tin nay.

Néu ban co vin dé nao cin tw vén, hay lién hé véi chling t6i hodc yéu cAu luft sw cua ban tw
van vé van dé do cho ban.
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T4t ca cac quyen bao gom ca quyén sé hitu, quyén tac gia, quyen lién quan va cdc quyen so htru
coéng ngh1ep d6i voi ndi dung thong tin, thiét ké, trlnh bay my thuat cua ban tin nay thupc chung t6i va
dwoc bao vé theo Luat S& hiru Trf tué Viét nam, cac hiép dinh, hiép woc quoc té ma Viét nam da ky két.
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Contact / Lién hé

For receiving our LegalNews, kindly contact us/ D& nhan cdc Ban tin Phép ly, vui long lién hé véi ching
toi:

Trang Vu
Mobile: +84 934551191
trangvm@bizconsult.vn
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No. 20, Tran Hung Dao St. 8th Floor, Sailing Tower
Hoan Kiem district 111A Pasteur, District 1
Hanoi Ho Chi Minh City
Vietnam Vietnam
E-mail: info-hn@bizconsult.vn E-mail: info-hcm@bizconsult.vn

About Us / Vé Ching Téi

More information about us is available at the following pages / D& c6 thong tin thém vé chung t6i, hay
truy cap cac trang dwdi day:

Website: www.bizconsult.vn
Facebook: https://www.facebook.com/bizconsult.lawfirm/?ref=py ¢
LinkedIn: https://www.linkedin.com/company/bizconsult-vietnam
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