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NGHI PINH SO
99/2022/ND-CP NGAY
30 THANG 11 NAM 2022
CUA CHINH PHU VE
PANG KY BIEN PHAP
BAO PAM THAY THE
CHO NGHI DPINH SO
102/2017/ND-CP NGAY
o1 THANG 09 NAM
2017

Ha Tudan Viét
Luat sw Cong sw

Nguyén Bich Van
Luéit sw Thanh vién
Céc bién phdp bao ddm ludn déng vai
trd quan trong trong viéc 6n dinh céc quan hé
dan sy, kinh doanh thwong mai, han ché céc
tranh chép phét sinh, ning cao y thirc thuwong
ton phép luit clia céc chi thé tham gia viao giao
dich. Pbng thoi, cdc bién phép bdo dam con la
c6bng cu gép phin vao viée bdo vé quyén va loi
ich hop phép clia céc chil thé nay trong trudong

hop dén han ma bén c6 nghia vu khong thue

20..

hién hodc thuc hién khéng dung nghia vu ctda

minh.

Viéc ddng ky giao dich bdo dam ra doi
xudt phat tlr nhu cdu coéng khai céc giao dich
bdo dadm, bdo vé quyén va loi ich hgp phép clia
cdc chti thé tham gia vao giao dich, céc bén lién
quan. Trong nhitng nim gin day, trwde nhirng
yéu ciu tlr thyec tién, cac quy dinh ctia phép luat
vé ding ky giao dich bdo ddm ngay cang duoc
hoan thién, tao co s& virng chdc d€ céc td chirc,
ca nhan c6 diéu kién thuin loi trong viéc tiép
cin cdc ngudn tin dung, ddm bdo an toan phdp
ly trong cdc giao dich dan sw, kinh doanh

thwong mai.

Ngay 30/11/2022, Chinh phu da ban
hanh Nghi dinh 99/2022/ND-CP vé ding ky
bién phép bdo dadm dé thay thé cho Nghi dinh
$6102/2017/ND-CP ngay 01/09/2017 qua d6 gép
phin quan trong vao viéc hoan thién, théng
nhat phap luit trong linh vie ding ky bién phép

bao dam.

Nghi dinh 99/2022/ND-CP vé ding ky
bién phap bdo ddm chinh thirc c¢é hiéu luc vao
ngay 15/01/2023 va c6 nhitng diém méi dang

Iwu y nhu sau:

1. Pham vi diéu chinh
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Pham vi diéu chinh ctia Nghi dinh
99/2022/ND-CP so voi Nghi dinh 102/2017/ND-
CP la m¢ rong thém ndi dung diéu chinh vé
viéc ding ky bién phdp bdo dam, cung cip
théng tin vé bién phap bido ddm bang chirng
khodn da ding ky tip trung tai T6ng cong ty luu
ky va bu trir chitng khodn Viét Nam.

Theo do, d6i v6i cac van dé khong dugc
quy dinh trong phép luit vé chirng khodn thi
viéc dang ky duwoc thuce hién theo quy dinh lién
quan dén ding ky bién phép bdo ddm bing dong
san khong phai la tau bay, tau bién dwoc quy
dinh trong Nghi dinh 99/2022/ND-CP.

2. Cactrwong hop dang ky bién
phap bao dam

Nghi dinh 99/2022/ND-CP quy dinh c6
bon trwong hop ding ky bién phdp bdo dam
bang tai sdn bao gdm: (i) ding ky thé chip tai
san, cAm c0 tai san, bdo lwu quyén s& hitu theo
quy dinh clia Bo ludt Dén sy, ludt khac lién
quan; (ii) ddng ky theo théa thudn gitra bén bao
dam va bén nhdn bdo ddm hodc theo yéu ciu
clia bén nhin bao dam, trir cAm giir tai san; ding
ky thong béo xtr 1y tai sdn bdo ddm trong truong
hop mot tai sdn dwgce dung d€ bio dam thuc
hién nhiéu nghia vu ma cé nhiéu bén cung
nhan bdo ddm hodc trong trwdng hop bén bao

ddm va bén nhin bdo ddm cé thoa thudn; (iii)
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ding ky thay d6i ndi dung da dwoc ding ky; (iv)
x6a ding ky ndi dung da dwoc ding ky d6i voi

trwong hop quy dinh tai cdc diém trén.

Day 1a diém khac biét thé hién & viéc
m& rong vé thé ché, pham vi cdc bién phap bao
dam ma céc chi thé tham gia vao giao dich c6
thé lwa chon d€ ding ky so v&i ndi dung cla
Nghi dinh 102/2017/ND-CP truw¢c day quy dinh
theo hwéng phén loai kha clrng nhic thanh hai
nhém gdm nhém céc bién phép bdo dam bat
budc phai ding ky (thé chdp quyén st dung dit,
thé& chdp tai sdn gan lién v&i dit, thé chip tau
bay, tau bién) va nhom céc bién phap bdo dam
dwoc ding ky khi c6 yéu ciu (thé chip tai san
la dong san, thé chip tai san gan lién voi dit
hinh thanh trong twong lai, bdo lwu quyén s&
hitu trong trirdng hop mua ban tai san gan lién
vOi dit, tai san gin lién v6i dit hinh thanh
trong twong lai; mua bén tau bay, tau bién; mua
bén tai san 12 ddng san khéc c6 bao lwu quyén
s& hitu).

3. Nguyén tiac diang ky, cung cip
thong tin

V6i muc dich ddm bdo sy dong bo,
thong nhit trong viéc ding ky, cung cip, trao
d6i thong tin vé bién phdp bdo dam, tao khung
phép ly thudn lgi cho hoat dong ding ky, cung
cép thong tin clia Co quan Nha nwéc c6 thim

quyén thuc hién viéc ding ky, bdo ddm quyén
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valoi ich hop phép cho chi thé ¢ yéu ciu ding
ky bién phdp bdo ddm, Nghi dinh 99/2022/ND-
CP di quy dinh nguyén tic thong tin vé bién
phép bdo ddm phai dwoc cong khai, dwgc cung
cép theo yéu ciu, cdc thong tin dwoc trao d6i
theo quy dinh ctia phdp luat; thwe hién ding
thu tuc, thdm quyén, thoi han, nhiém vy,
quyén han, trach nhiém, khong lam phét sinh
thid tuc khdc véi quy dinh cla Nghi dinh. Dac
biét trong trwong hop vi pham bat ky ndi dung
ndo trong cic nguyén tac ké trén, Co quan ding

ky phai chju trach nhiém trwéc phéap luat.

Ngoai ra, Co quan ding ky khoéng phai
chiu trdch nhiém vé tén hop déng bdo dam va
ndi dung thudc quyén thoa thudn cta céc bén
trong hop ddng bado dadm; cic bén phai trung
thue trong ké khai, cung cdp, trao doi thong tin;
chiu trach nhiém trwdc phép luit vé tinh chinh
xdc cla thong tin dwgc ké khai, dwgc cung cap,

dwoc trao déi.

4. Hiéu lwc cua dang ky

Dé dam bdao tinh minh bach vé hiéu
qua va hiéu lyc clia viéc ddng ky, ddng thoi téch
bach dworc gitta viéc ddng ky bién phap bao ddm
va viéc ding ky khdc lién quan dén tai san dwoc
dung d€ bao dam thuc hién nghia vu (sau ddy
goi la ‘ding ky khdc’), Nghi dinh 99/2022/ND-
CP ¢6 céc quy dinh m&i vé hiéu lyc clia ding ky
nhuw sau:
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- Quy dinh cu thé chi tiét, 1am rd vé thoi diém
phét sinh, thoi diém chim dit cla hiéu luc

didng ky bién phap bdo ddm, ding ky khdc;

- Hiéu luc cla viéc ding ky bién phap bao
dam 14 cin ¢t d€ x4c dinh thoi han 6 hiéu
lyc d6i khéng cla bién phdp bdo dam véi
nguoi thir ba theo quy dinh ctia phap luit vé

bdo ddm thuc hién nghia vu;

- Hiéu lyc cta viéc ding ky khdc chi la dé
théong béo, cong khai thoa thudn, cam két
trong giao dich dan sw; khong phai la cin ct
xac dinh hiéu luc cuia giao dich dan sw, hiéu

lyc d6i khéng véi nguoi thir ba;

- Tach bach gitra hiéu lwc cla viéc xda ding
ky trong trwong hop bién phdp bdo ddm
chdm dirt theo yéu ciu hodc theo quy dinh
cta phép luit véi hily ding ky do hop dong
bdo dam bi tuyén vo hiéu theo ban 4n, quyét
dinh c6 hiéu luc ctia Toa an, Trong tai hodc
bién phap bdo ddm dwoc dang ky tai co quan
ding ky khong c6 thim quyén.

5. Thim quyén cua co quan ding
ky
Dé dam bao tinh phu hop v6i quy dinh
cla phap ludt lién quan, ddm bado sy minh bach,
thudn loi vé thdm quyén ding ky, quan ly nha

nwdc d6i voi viée ding ky bién phép bao dam,



LegalNews

S6 13 Phat hanh Thang 01/2023

Nghi dinh 99/2022/ND-CP da b6 sung thim
quyén ding ky clia Téng Cong ty luu ky va Bu
trr chirng khodn Viét Nam d6i véi viéc ding ky
lién quan dén chirng khodn da dwoc ding ky tip
trung theo quy dinh ctia phdp luit vé chirmg
khodn. Ddng thoi, bén canh quy dinh thim
quyén chung, nhiém vy, quyén han clia co quan
dang ky, Nghi dinh 99/2022/ND-CP ciing quy
dinh cu thé cdc treong hop ding ky thudc tham
quyén riéng clia tirng co quan ding ky, thé hién
co ché phap ly vé viéc trao d6i thong tin giira
co quan ding ky v&i co quan, ngudi c6 thim

quyén khac theo quy dinh ctia phép luit.

6. Vé ho so, thu tuc dang ky, cung
cap thong tin

V@ hé so ding ky, cung cdp théng tin

Dé ddm bao sy minh bach, thong nhit vé ho
so ddng ky, trdnh lam phét sinh nhitng yéu ciu
khéng phu hop trong thuc tién ding ky, Nghi
dinh 99/2022/ND-CP quy dinh cu thé cic ndi

dung sau:

- Thong tin phai 6 trén Phiéu yéu ciu ding
ky; cdc Bi€u miu la tai liéu, gidy to thudc
thanh phin ho6 so; chit ky, con diu trong
ding ky; ngon nglt sit dung trong ding ky;

viéc mo6 ta thong tin vé tai san bao ddm trong
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mot s6 treomng hop cu thé, vi du: dong san
khong phai la tau bay, tau bién, chirng khoan
da dwoc ding ky tap trung;

Thanh phan ho so ding ky doi voi trueong
hop didng ky bién phap bdo ddm cé tai san la
dy 4n diu tw xdy dung nha &; dy 4n diu tw
x4y dwng cong trinh khéng phdi 1a nha &; tai
san hinh thanh trong twong lai; tai sdn la ciy
hing nim, c6ng trinh tam; tai sin 1a dv 4n
dau tw nong nghiép, dw 4n phét trién rirng,
du 4n trong cdy lau nim, cdy hang nim, dw
an khdc c6 str dung dét, chuyén tiép ding ky
thé chidp quyén tai san phét sinh tir hop
ddng mua bén tai san gin lién v&i dAt sang
ding ky thé chip tai sdn gin lién v&i ddt; ho

so dang ky khac;

Cu thé hda thanh phin hd so ding ky thay
doi d6i voi treong hop mua bén quyén doi
no, khodn phai thu, quyén yéu ciu thanh
todn khdc; ho so x6a ding ky doi voi trueong
hop t6 chirc kinh t€ khong phai 14 t6 chirc
tin dung nhén thé chdp quyén st dung dét,
tai san gan lién v&i dit cla cd nhan, ho gia
dinh st dung d4t tré thanh doanh nghiép cé
vOn dau tw nuwdc ngoai; ngudi yéu ciu xda
ding ky khong phadi 1a bén nhan bao dam,
nhw: Bén bdo ddm, Co quan thi hanh d4n dan

s, Nguoi mua tai sdn bdo dam bi xt ly,
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Nguoi nhin chuyén giao quyén s& hiru tai

san bdo ddm.

V@ tha tuc ddng ky

Nghi dinh 99/2022/ND-CP quy dinh thu tuc

ding ky theo hwéng tiép cin, quy dinh cu thé

cac thu tuc chung, thu tuc riéng theo tirng loai

tai sdn bdo dam, cu thé:

Dé dam bao bao quét day du cac trwong hop
ddng ky, thuan tién cho viéc dp dung, xac
dinh thim quyén cta co quan ding ky, Nghi
dinh khong quy dinh chung cac trwong hop
ddng ky nhu trwdc day ma thay vao dé da cu
thé hdéa céc treong hop ding ky bién phép
bdo dam theo tirng loai tai sdn. Ngoai ra,
Nghi dinh ciing quy dinh cu thé cdc truong
hop ding ky khdc cting nhw thim quyén

thuwc hién viéc dang ky nay.

Dé dam bao tinh minh bach, han ché sy tuy
tién trong viéc tir chéi ding ky va han ché
rui ro, phat sinh thém chi phi cho ngwoi yéu
ciu ding ky, Nghi dinh quy dinh Co quan
ding ky chi dwoce tir chéi ding ky khi ¢6 cin
¢ dwoc quy dinh cu thé trong Nghi dinh.
Bén canh d6, Nghi dinh da cu thé hda mdt s6
trweong hop Vin phong Ding ky dit dai va
Chi nhanh van thyc hién viéc ding ky khi

théng tin ma cac bén thda thudn mo ta tai
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san bdo ddm khong phu hop voéi thong tin
trén Gidy chirng nhin hodc théng tin dwogc

lwu trit tai co quan c6 thdm quyén.

Ngoai ra, Co quan ddng ky khong dwoc tir
chdi ding ky vi ly do: tén hop ddng bao dam,
ndi dung thoa thuin vé gié tri tai sdn bdo
dam, nghia vu dwgc bdo ddm, bdo ddm thuc
hién nghia vu cla nguwoi khac, pham vi
nghia vu dwoc bdo ddm, thoi han thue hién

nghia vu dwoc bido dam.

V6i muc dich ddm bdo tinh phu hop vé
thdm quyén yéu ciu ding ky theo quy dinh
cta phdp ludt vé bdo ddm thuc hién nghia
vu va phép luat lién quan, Nghi dinh da quy
dinh vé nguoi yéu ciu ding ky theo hudng
tach bach nguoi c6 quyén yéu cau ding ky
lan dau véi ngwoi c6 quyén yéu ciu trong
ding ky thay d6i va xdéa ding ky; quy dinh
cu thé thong tin vé bén bdo dam, bén nhin
bdo ddm, nguwoi dai dién trong ding ky;
quyén va nghia vu clia ngudi yéu ciu ding
ky.

D& tao diéu kién thuln loi cho ngwoi dén,
doanh nghiép, cling nhw ddm bdo tinh kha
thi trong viéc gidi quyét ho so ding ky, cung
cép thong tin, song song véi viéc tiép tuc quy

dinh viéc nop ho so ding ky theo phuwong
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thirc nép ho so qua méi trwong dién tir va
nop ho so ding ky bang ban gidy, Nghi dinh
da quy dinh cu thé hon vé quy trinh tiép
nhén, kiém tra thanh phan ho so ding ky
cla co quan ding ky, trong d6 bao gbm cac

noi dung chinh nhuw sau:

e Tach bach thoi han gidi quyét ho so khi
tir chéi ding ky véi thoi han gidi quyét
ho so d€ thuc hién ding ky;

¢ Quy dinh vé céc trwong hop co quan
dang ky khong thuc hién dang ky do c6
sw kién bat kha khang trong viéc tiép
nhan ho so, gidi quyét ho so ding ky va
thoi han gidi quyét ho so trong truong

hop nay;

e Quy dinh vé viéc thong bdo cho nguoi
yéu ciu ding ky d€ huwéng dan hoan
thién, b6 sung thanh phin ho so; viéc
glri gidy to, tai liéu téi co quan c6 thim
quyén d€ xac minh khi phét hién c6 ddu
hiéu gid mao tai liéu va thoi han giai

quyét ho so trong trwdng hop nay;

e Quy dinh vé phuwong thirc tra két qua
dang ky pht hop véi phwong thirc nop
ho so ding ky, gid tri phdp ly cia két
qua dang ky;

20..

e Quy dinh vé co ché, quy trinh thyc
hién viéc ddng ky trén mdi trwong dién

tir.

DE€ dam bdo tinh chinh xdc clia thong tin vé
bién phép bdo dam da ding ky, han ché céc
thd tuc ding ky thay d6i khong can thiét,
Nghi dinh téch biét gitra cac trwdmg hop bat
budc phdi ding ky thay d6i véi cdc trwong
hop ding ky thay d6i khi c6 yéu cau; thuc
hién x6a ding ky d6i véi ndi dung duoc
ding ky thay d6i trong trwdng hop rat bét
tai san bdo ddm; lam r6 hon trach nhiém clia
nguoi yéu ciu ding ky khi khong thuc hién
ding ky d6i voi rwong hop phai ding ky
thay doi.

V6i muc dich ddm bdo sy dong b, thong
nhdt v6i quy dinh clia phép luét vé bdo dam
thue hién nghia vy, bao quat ddy dl céc tinh
hudng phét sinh trong thuc tién, bio vé
quyén, 11 ich chinh dédng ctia chi s& hitu tai
san, cht thé khic lién quan, Nghi dinh quy

dinh cu thé cdc ndi dung sau:

e Céc trwong hop xéa ding ky dé phu
hop v6i thuc tién va phtt hop vi thay
d6i clia quy dinh phédp luit vé bio ddm

thwce hién nghia vu;
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e Ghi nhin viéc xda ding ky d6i véi tai
san dwoc rut bot déi voi trwong hop
ding ky thay d6i do rut bért tai san bao
dam; trwong hop xdéa ding ky mot phan
ndi dung thi khong lam thay d6i hodc
chdm ddt hiéu lwc ding ky cta ndi

dung khong bi x06a;

e Quy dinh vé trdch nhiém cla nguoi
yéu ciu ding ky trong truwong hop
khong thuc hién xéa dang ky khi c6 can

ctr d€ viéc dang ky phai xda;

e BG sung quy dinh vé xda ding ky d6i
véi treong hop dang ky khac

7. Panh gia

Qua thoi gian 4p dung trén thyc tién,
Nghi dinh 102/2017/ND-CP da bdc 16 han ché
thé hién qua viéc chwa bao quét dwge hét hiéu
qua, hiéu lyc clia viéc ding ky; tlr ch6i ding ky;
thong tin vé bén bdo dam, bén nhin bdo dam;
théng tin trén phiéu yéu cau ding ky; ngén ngir
str dung, chit ky, con ddu trong ding ky; tra két
qua ding ky; ding ky thay doi, x6a ding ky; viéc
tach bach gitra x6a ding ky v61i hiy dédng ky do
hop d6ng bdo dam bi v6 hiéu; co ché chinh ly
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théng tin c6 sai s6t; phwong thirc thanh todn phi
ding ky; nop ho so ding ky trén moi truong
dién tl; viée trao d6i thong tin gitra céc co quan
nha nwéc c6 thim quyén.

Véi cic quy dinh méi ctia Nghi dinh
99/2022/ND-CP, cac quy trinh dang ky bién
phdp bdo dam da dwoc d6i méi, hoan thién va
trd thanh cong cu phédp ly hitu hiéu, minh
chirng ctia si an toan, minh bach veé tai san, giao
dich. Qua d6, ngudi dan va doanh nghiép co6
thém co s& phép ly virng chic d€ c6 thé tiép cin
dwogc cdc ngudn vén véi chi phi thdp d€ phit
trién sdn xuAt kinh doanh. Bén canh d4, cic chll
thé cdp vOn cling an tdm hon khi viéc cung (rng
vOn cho thi tredmg c6 co ché phép ludt bao vé
d€ thue hién mdt cdch an toan, 6n dinh. Ngoai
ra, cic quy dinh méi cta Nghi dinh
99/2022/ND-CP ciing gép phin giup cic co
quan, t6 chtrc ¢6 thdm quyén cé duwoc bing
chirng phép ly chinh xéc, thuin tién vé bién
phdp bdo ddm trong qua trinh thwc hién quan
ly nha nwéc hodc trong trwong hop phai tién
hanh gidi quyét cdc vu viéc theo quy dinh ctia

phép luat.
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Dislclaimer / Tuyén b6 trach nhiém

We provide this material and its content for general informational purposes only and
make no representations or warranties, express or implied, as to the accuracy, timeliness,
or completeness of such information. No information in this material reflects our official
opinions and it is not offered as legal advice and should not be used as a substitute for
seeking specific legal advice from us or your counsel. Your use of any information in this
material does not create an “attorney-client” relationship between you and us until specific agreement
is entered into between you and us to handle a particular matter.

We reserve our rights, at any time, to modify and/or discontinue, temporarily or permanently,
this material (or any part thereof) without prior notice. We shall not be liable to you or to any third
party for any modification, suspension, or discontinuance of this material, or any of its contents.

If you have, or suspect that you may have a particular matter, you should contact us or your
counsel for specific advice on such matter. Persons accessing this information assume full responsibility
for their use of that information, understand and agree that we are not responsible or liable for any claim,
loss or damage arising from their use of the information in this material.

This material and all rights, including without any limitation, copyright and industrial property
rights, on and in connection with this material, including the designs of this material, belong to
bizconsult law firm and all are fully protected by law.

Ban tin nay cling véi cic ndi dung trong ban tin chi nhdm muc dich cung cdp thong tin chung. Chiing
t6i khong cam két hodc bio ddm vé tinh chinh xdc, tinh thoi sy hodc sy ddy &b clia cic thong tin cung
cdp trong ban tin nay. Ban tin nay thé hign quan diém, y kién chinh thirc hay tw van phép luat clia
chung t6i. Ban khéng nén st dung nhirng thong tin trong ban tin nay dé thay thé cho viéc tham khao y
kién tw vdn phap lujt cua chung t6i hogic cua luat sw cua ban. Viéc ban st dung cac théng tin trong ban
tin nay khéng hinh thanh méi quan hé “luat sw — khach hang” gitra ban va chung t6i, trir khi va cho dén
khi mot thoa thuan dwoc ky két giita ban va chung t6i theo d6 chiing t6i dwoc yéu ciu tw vin vé vin
dé cu thé cua ban.

Chung téi gitt quyén sira d6i, tam nglrng hodc ngirng vinh vién hoat dpng cua ban tin nay hoic
bit ky phin nio clia ban tin ma khong théng béo trwdc. Chung tdi khong chiu bat ky trach nhiém nao
vé cac stra d6i, tam nglrng hoic ngirng vinh vién hoat dong clia ban tin nay.

Néu ban co vin dé nao cin tw vén, hay lién hé véi chling t6i hodc yéu cAu luft sw cua ban tw
van vé van dé do cho ban.
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T4t ca cac quyén, bao gébm ca quyeén s& hitu, quyén tac gia, quyen lién quan va cdc quyen s¢ hiru
coéng ngh1ep d6i v&i noi dung thong tin, thiét ké, trlnh bay m§ thuét cua ban tin nay thupc chung t6i va
dwoc bao vé theo Luat S& hiru Trf tué Viét nam, cac hiép dinh, hiép wéc quoc té ma Viét nam da ky két.
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Contact / Lién hé

For receiving our LegalNews, kindly contact us/ D& nhan cdc Ban tin Phép ly, vui long lién hé véi ching
toi:

Trang Vu
Mobile: +84 934551191
trangvm@bizconsult.vn

bizconsult

L AWFIRM
No. 20, Tran Hung Dao St. 8th Floor, Sailing Tower
Hoan Kiem district 111A Pasteur, District 1
Hanoi Ho Chi Minh City
Vietnam Vietnam
E-mail: info-hn@bizconsult.vn E-mail: info-hcm@bizconsult.vn

About Us / Vé Ching Téi

More information about us is available at the following pages / D& c6 thong tin thém vé chung t6i, hay
truy cap cac trang dwdi day:

Website: www.bizconsult.vn
Facebook: https://www.facebook.com/bizconsult.lawfirm/?ref=py ¢
LinkedIn: https://www.linkedin.com/company/bizconsult-vietnam
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