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On 30th September 2022, the State Bank
of Vietnam issued the Circular No. 11/2022/TT-
NHNN on bank guarantees (hereinafter referred to
as the “Circular 11”). The Circular 11 will repeal
the Circular 07/2015/TT-NHNN and the Circular
13/2017/TT-NHNN  on  bank  guarantees
(hereinafter referred to as the “Circular 07”), and
take effect from 1st April 2023. Below are some
notable changes of the Circular 11.

1. Electronic guarantees

Pursuant to Article 9 of the Circular 11,
in addition to the bank guarantees in writing,
credit institutions/foreign bank branches may
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offer electronic bank guarantees (hereinafter
referred to as “electronic guarantees”). Adoption
of electronic guarantees will depend on agreement
by the credit institutions/foreign bank branches
and clients. Those matters related to security of
data and information confidentiality in electronic
guarantee must comply with, among others,
regulations on anti-money laundering, electronic
transactions, SBV’s instruction on risk
management of electronic transactions. The
supplementation of electronic guarantee form
under Circular 11 is based on the actual demand
of clients, which implement the provisions of the
Law on Credit Institutions on electronic banking
services. Regulations on electronic transactions in
e-banking activities and electronic guarantee are
also found in other legal documents, including,
among others, Decree 35/2007/ND-CP, Decree
130/2018/ND-CP and Decision 35/2006/QD-
NHNN.

In case “know your clients” are made
electronically, the value of each issued bank
guarantee shall not exceed VNDO4 billion per
individual and VND45 billion per organization,
except the following cases:

- Client identification information is
certified by the competent authority or
electronically certified by electronic
certification ~ service  providers in
accordance with the law on electronic
certification and identification;
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- Request for issuance of an electronic
guarantee is submitted via SWIFT
system;

- Client information and guaranteed
obligations are verified and certified
through the customs e-payment portal or
the national bidding system;

- Clients use digital signatures as
prescribed by law when applying for a
guarantee or entering into a guarantee
agreement with credit institutions/foreign
bank branches;

- The client is a credit institution or a
foreign bank branch.

2. Guarantees over future
residential property

The Circular 11 clarifies some certain
contents regarding guarantees over future
residential property as follows:

- An agreement on guarantees over future
residential property is defined by Circular
11 as a contractual agreement between a
commercial bank, a developer and other
relevant parties (if any) whereby
commercial bank agrees to guarantee for
obligations of developer against the
buyer under the sale, and purchase
leasing of future residential property. The
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guarantee letter will be issued by the bank
to buyers after conclusion of the
agreement on guarantees over future
residential property.

The agreement on guarantee over future
residential property is signed before
signing contracts on sale or contracts on
purchase leasing of future residential
property (hereinafter referred to as the
“Sale contract” or “Purchase leasing
contract”). Upon signing Sale contract
or Purchase leasing contract, the
developer shall request the commercial
bank to issue guarantee letters to buyers.

- Rights and obligations of the parties

The Circular 11 specifies those rights and
obligations of developers, commercial banks and
buyers in relation to guarantees over future
residential property, which give buyers more
protection in case of claiming the guarantee,
including, among others:

o Commercial banks are obliged to issue
and deliver guarantee letters to buyers, or
developers in accordance with Sale
contract or Purchase leasing contract;

o Upon receipt of guarantee letters from the
commercial bank, developers are obliged
to deliver the same to buyers;
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. Buyers are entitled to receive the
guarantee letters from commercial banks
or developers within the effective term of
the agreement on guarantees over future
residential property and before the
estimated hand-over date of future
residential property;

o If the guarantee agreement over future
residential property is early terminated,
within the business day immediately
following  termination  date, the
commercial bank shall so publish on its
website and notify this early termination
in writing to the housing management
authority of the provincial level where the
project is located, specifically stating that
the commercial bank will no longer issue
guarantee letters for the buyer to sign a
Sale contract or Purchase leasing contract
with the developer after the guarantee
agreement over future residential
property is terminated. For guarantee
letters previously issued to the buyer, the
commercial bank shall continue to fulfill
its commitment until the guarantee
obligation is terminated.

3. The cases where enterprises
are not guaranteed for bond
payment obligations

Pursuant to Article 11.2 of the Circular
11, the credit institutions/foreign bank branches
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are not allowed to grant the bank guarantees with
respect to the bond issued for debt restructure,
capital contribution, shares acquisition or
operational capital increase, while under Circular
07 such limitation was only applied for two cases
of debt restructure and bond issued by subsidiaries
or affiliates of other credit institutions.

4. Foreign language in bank
guarantees

Previously, pursuant to the Circular 07,
bank guarantee was allowed to be in a foreign
language only if the guaranteed transaction is a
civil relation involved a foreign element as
defined in the Civil Code. The Circular 11 now
supplements two additional cases where it is
allowed to use a foreign language: (i) guaranteed
obligations arising from projects financed by
international financial institutions, and (ii)
guaranteed obligations arising from participating
in international bidding packages.

5. Transitional regulation

The parties continue to implement the
signed bank guarantee agreement, bank guarantee
commitment which took effect prior to the
effective date of the Circular 11 until termination
of the guarantee obligations thereof. The
amendment and supplementation of the above-
mentioned signed documents shall comply with
the regulations of the Circular 11.
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Dislclaimer / Tuyén b6 trach nhiém

We provide this material and its content for general informational purposes only and make
no representations or warranties, express or implied, as to the accuracy, timeliness, or
completeness of such information. No information in this material reflects our official
opinions and it is not offered as legal advice and should not be used as a substitute for seeking
specific legal advice from us or your counsel. Your use of any information in this material
does not create an “attorney-client” relationship between you and us until specific agreement
is entered into between you and us to handle a particular matter.

We reserve our rights, at any time, to modify and/or discontinue, temporarily or permanently, this
material (or any part thereof) without prior notice. We shall not be liable to you or any third party for any
modification, suspension, or discontinuance of this material, or any of its contents.

If you have, or suspect that you may have a particular matter, you should contact us or your counsel
for specific advice on such matter. Persons accessing this information assume full responsibility for their use
of that information, understand and agree that we are not responsible or liable for any claim, loss or damage
arising from their use of the information in this material.

This material and all rights, including without any limitation, copyright and industrial property
rights, on and in connection with this material, including the designs of this material, belong to bizconsult
law firm and all are fully protected by law.

Ban tin nay cung véi cac noi dung trong ban tin chi nham muc dich cung c4p théng tin chung. Chung toi
khong cam két hoic bao dam vé tinh chinh xéc, tinh thoi sy hoic su day du cua cac thdng tin cung cap trong
ban tin ndy. Ban tin nay thé hién quan diém, y kién chinh thtrc hay tu vin phap luat ciia chung t6i. Ban khong
nén sir dung nhitng thdng tin trong ban tin nay dé thay thé cho viéc tham khao y kién tu van phép luat cua
chung tdi hoic cua lut su cua ban. Viéc ban sir dung cac thdng tin trong ban tin nay khong hinh thanh méi
quan hé “luat su — khach hang” giira ban va chang toi, trir khi va cho dén khi mot thoa thuan duoc ky két
giita ban va chung t6i theo d6 chiing t6i duoc yéu cau tu van vé van dé cu thé cua ban.

Chung t6i giit quyén sira d6i, tam ngirng hoac ngirng vinh vién hoat dong cua ban tin nay hoic bat
ky phan nao caa ban tin ma khéng théng béo trudc. Chang tdi khéng chiu bat ky trach nhiém nao vé cac sira
d6i, tam nging hozc ngirng vinh vién hoat dong caa ban tin nay.

Néu ban c6 van d& nao can tu van, hdy lién hé vai ching toi hoic yéu cau luat su cua ban tu van vé
van dé do cho ban.

Tat ca cac quyén, bao gébm ca quyén so hiru, quyén tac gia, quyén lién quan va cac quyén so hiru
cdng nghiép dbi voi ndi dung thong tin, thiét ké, trinh bay my thuat caa ban tin nay thudc ching toi va dwoc
bao vé theo Luat S& hitu Tri tué Viét nam, cac hiép dinh, hiép woc qudc té ma Viét nam da ky két.
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Contact / Lién h¢

For receiving our LegalNews, kindly contact us / Dé nhan cac Ban tin Phéap ly, vui long lién hé véi chung
t6i:

Trang Vu
Mobile: +84 934551191
trangvm@bizconsult.vn
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About Us / V& Ching Tbi

More information about us is available at the following pages / Bé c6 thong tin thém vé chiing t6i, hay truy
cap cdac trang dudi day:

Website: www.bizconsult.vn
Facebook: https://www.facebook.com/bizconsult.lawfirm/?ref=py ¢
LinkedIn: https://www.linkedin.com/company/bizconsult-vietnam
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