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QUY PINH MO'I VE BAO
LANH NGAN HANG
THEO THONG TU
11/2022/TT-NHNN

Nguyén Thuy An
Luat sw Cong sw

Tran Cong Qudc
Luat sw Thanh vién

Ngay 30/09/2022, Ngan hang Nha nudc
d3 ban hanh Thong tu s6 11/2022/TT-NHNN quy
dinh vé bao lanh ngan hang (sau day goi la
“Théng tw 117). Thong tur 11 c6 hidu luc ké tir
ngay 01/04/2023, thay thé Thong tu 07/2015/TT-
NHNN va Théng tu 13/2017/TT-NHNN vé bao
lanh ngén hang (sau diy goi chung la “Théng tw
07”). Duéi ddy 1a mot sb diém méi dang chu y cua
Thong tu 11.

1. Hoat dong bao lanh dién tir

Theo quy dinh tai Piéu 9 Théng tu 11,
bén canh phuong thirc bao lanh bang vin ban gidy,
t6 chirc tin dung/chi nhanh ngan hang nudc ngoai
¢6 thé cung cap bao lanh dién tir (sau day goi la
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“bao lanh dién ti”). Viéc ap dung bao lanh dién
to s€ phu thudc vao thoa thuan gitta t6 chuc tin
dung/chi nhadnh ngan hang nude ngoai va khach
hang. Viéc thuc hién bdo lanh dién tor phai dam
bao an ninh, an toan, bao vé thong diép dir li¢u va
bao mat thong tin theo quy dinh cua phap luat vé
phong chéng ria tién, giao dich dién tir, hudng
dan cua Ngin hang Nha nude vé quan 1y rui ro
trong hoat dong ngan hang dién tir va cac van ban
phap luat khac c6 lién quan. Viéc bd sung quy
dinh vé bao lanh dién tir tai Thong tu 11 dua trén
nhu cau thuce té cua khach hang va nham thyc hién
cac quy dinh cua Luat cac td chirc tin dung vé hoat
d6ng ngén hang dién tir. Cac van dé lién quan dén
giao dich dién ti trong hoat dong ngan hang dién
tor va bao lanh dién tr cling duoc quy dinh trong
Nghi dinh  35/2007/ND-CP, Nghi dinh
130/2018/ND-CP, Quyét dinh 35/2006/Qb-
NHNN va cac van ban phap luat khac.

Truong hop thuc hién nhén biét va xac
minh thong tin nhan biét khach hang qua phuong
tién dién tir thi gia tri mdi cam két bao lanh cho
khach hang ca nhan khong dugc vuot qua 04 ty
ddng Viét Nam va cho khach hang t6 chirc khong
dugc vuot qua 45 ty déng Viét Nam, tri cac
truong hop sau:

- Théng tin nhan biét khach hang duoc xac
thuc boi co quan nha nudc c6 tham quyén
hodc dugc xac thyc dién ti thong qua td
chtrc cung cép dich vu xéc thuc dién tir
theo quy dinh ctia phap luat vé dinh danh
va xac thuc dién ti;
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- Khach hang giri dé& nghi cip bao lanh
bang dién tir thong qua hé thong SWIFT;

- Thong tin khach hang va nghia vu dugc
bao lanh dugc d6i chiéu khép dung thong
qua cong thanh toan dién tir hai quan hoic
hé théng mang déu thdu qudc gia;

- Khach hang sir dung chir ky sb theo quy
dinh cua phap luat khi dé nghi cip bao
lanh hodc ky thoa thuan cp bao lanh voi
t6 chirc tin dung/chi nhanh ngan hang
nudc ngoai,

- Khach hang 1a t6 chuc tin dung, chi
nhanh ngan hang nudc ngoai.

2. Bao lanh nha & hinh thanh
trong twong lai

Théng tu 11 1am rd mot s6 ndi dung lién
quan dén bao lanh nha ¢ hinh thanh trong tuong
lai nhu sau:

- Theo Thong tu 11, hop dﬁ”)ng bao lanh nha
0 hinh thanh trong tuong lai 1a thoa thuédn
cip bao lanh giira ngan hang thuong mai
v6i chit dau tu va cac bén lién quan khac
(néu co) vé viéc ngan hang thuong mai
chap thuan bao lanh cho chii dau tu trong
ban, cho thué mua nha & hinh thanh trong
tuong lai. Ngan hang thuong mai s€ phat
hanh thu bao lanh cho bén mua sau khi ky
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két hop dong bao lanh nha ¢ hinh thanh
trong tuong lai.

Hop dong bao linh nha & hinh thanh
trong tuong lai dugc ky két trude khi ky
két hop dong mua hodc hoic ddng cho
thué mua nha & hinh thanh trong tuong lai
(sau day goi 1a “Hop ddng mua” hoic
“Hop ddng cho thué mua”). Sau khi ky
két Hop dong mua hodc Hop dong cho
thué mua, chu dau tu phai yéu ciu ngin
hang thuong mai phat hanh thu bao 1anh
cho bén mua.

- Quyén, nghia vu cua cac bén tham gia
bao lanh

Théng tu 11 quy dinh cy thé vé quyén va
nghia vu cua chii dau tu, ngan hang thuong mai va
bén mua trong quan hé bao 1anh nha & hinh thanh
trong twong lai, cac quy dinh nay gop phan bao vé
bén mua khi yéu cau bao lanh, ngoai cac quyén va
nghia vu khéc, bao gom:

. Ngan hang thuwong mai c6 nghia vu phat
hanh thu bdo 1anh va gii thu bao 1anh cho
bén mua hodc chu dau tu theo quy dinh
tai Hop dong mua hodc Hop dong thué
mua,

o Chu diu tu c6 nghia vu gui thu bao lanh
do ngan hang thuong mai phat hanh cho
bén mua sau khi nhan dugc tir ngan hang
thuong mai;
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. Bén mua co quyén duoc nhan thu bao
lanh do ngan hang thuong mai phat hanh
tir ngén hang thuong mai hodc chu dau tu
giri dén trong thoi han hop dong bao lanh
nha & hinh thanh trong tuong lai c6 hiéu
lyc va trudce thoi han giao, nhan nha du
kién;

. Khi chim dat hop dong bao lanh nha &
hinh thanh trong tuong lai trudc thoi han,
cham nhit vao ngay lam viéc tiép theo,
ngan hang thuong mai phai cong bb trén
trang thong tin dién tir va thong bao bang
van ban cho co quan quan 1y nha ¢ cip
tinh noi ¢6 du 4n cua chu dau tu vé viée
chdm dut hop ddng bao lanh, trong do
néu 16 ndi dung ngan hang thuong mai
khéng tiép tuc phat hanh thu bao lanh cho
bén mua ky Hop dong mua, Hop dong
thué mua nha & véi chi dau tu sau thoi
diém ngan hang thwong mai cham
dirt hop dong bao lanh nha ¢ hinh thanh
trong twong lai véi chu dau tu. Doi
vGi cac thue bao lanh da phat hanh cho
bén mua trude do, ngan hang thuong mai
tiép tuc thuc hién cam két cho dén khi
nghia vu bao lanh chdm dt.

3. Cac trwong hop doanh nghiép
khong dwoc cip bao linh cho
nghia vu thanh toan trai phiéu

Theo quy dinh tai Diéu 11.2 Théng tur 11,
t6 chirc tin dung/chi nhanh ngan hang nudc ngoai
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khong dugc bao lanh cho nghia vy thanh toan tréi
phiéu duoc phat hanh v&i muc dich co cu lai
khoan no, gop vén, mua cb phan hodc ting quy
md von hoat dong. Trong khi d6, han ché cép bao
lanh nay tai Thong tu 07 chi 4p dung dbi voi 02
truong hop 13 co cdu lai no va trai phiéu phat hanh
boi cong ty con, cong ty lién két cia to chic tin
dung khac.

4. St dung tiéng nwdc ngoai trong
bao lanh

Trudc day, theo quy dinh tai Thong tu 07,
thoa thuan cp bao lanh/cam két bao lanh chi dwoc
1ap bang tiéng nudc ngoai trong truong hop giao
dich bdo lanh thudc cac trudong hop quan h¢ dan
su ¢6 yéu td nude ngoai theo quy dinh ciia B luat
dan su. Nay, Thong tu 11 bd sung 02 truong hop
dugc sir dung tiéng nudc ngodi, bao gdm (i)
truong hop nghia vu duge bao l1anh phat sinh khi
thuc hién céc dw an dugc tai tro von tir céc o chire
tai chinh qudc té va (ii) truong hop nghia vu duoc
bao 1anh phat sinh khi tham gia géi thau quéc té.

5. Quy dinh chuyén tiép

Céc thoa thudn cép bao lanh, cam két bao
lanh da ky két va c6 hiéu lyc trudc ngay Thong tu
11 ¢6 hiéu lyc thi hanh duoc tiép tuc thyc hién
theo cac thoa thuan, cam két da ky cho dén khi
nghia vu bao lanh chdm dut. Viéc sira ddi, bd sung
cac thoa thudn cip bao lanh, cam két bao lanh da
ky két néu trén phai phu hop voi quy dinh tai
Thong tu 11.
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Dislclaimer / Tuyén boé trach nhiém

We provide this material and its content for general informational purposes only and make
no representations or warranties, express or implied, as to the accuracy, timeliness, or
completeness of such information. No information in this material reflects our official
opinions and it is not offered as legal advice and should not be used as a substitute for seeking
specific legal advice from us or your counsel. Your use of any information in this material
does not create an “attorney-client” relationship between you and us until specific agreement
is entered into between you and us to handle a particular matter.

We reserve our rights, at any time, to modify and/or discontinue, temporarily or permanently, this
material (or any part thereof) without prior notice. We shall not be liable to you or to any third party for any
modification, suspension, or discontinuance of this material, or any of its contents.

If you have, or suspect that you may have a particular matter, you should contact us or your counsel
for specific advice on such matter. Persons accessing this information assume full responsibility for their use
of that information, understand and agree that we are not responsible or liable for any claim, loss or damage
arising from their use of the information in this material.

This material and all rights, including without any limitation, copyright and industrial property
rights, on and in connection with this material, including the designs of this material, belong to bizconsult
law firm and all are fully protected by law.

Ban tin nay cung véi cac noi dung trong ban tin chi nham muc dich cung c4p théng tin chung. Chung toi
khong cam két hoic bao dam vé tinh chinh xéc, tinh thoi s hoic su day du cua cac thong tin cung cap trong
ban tin ndy. Ban tin nay thé hién quan diém, y kién chinh thtrc hay tu vin phap luat ciia chung t6i. Ban khong
nén sir dung nhitng thong tin trong ban tin nay dé thay thé cho viéc tham khao y kién tu van phép luat cua
chaing t6i hogc cua luat su cua ban. Viéc ban str dung cac thong tin trong ban tin nay khong hinh thanh moi
quan h¢ “luat su — khach hang” giita ban va chung i, trir khi va cho dén khi mot thoa thuan duoc ky két
giita ban va chung t6i theo d6 chiing t6i duoc yéu cau tu vin vé van dé cu thé cua ban.

_ Chung tai gir quyén stra doi, tam ngimng hoac nging vinh vién hoat dong cua ban tin nay hodc bt
ky phan nao ctia ban tin ma khdng thong bao trudc. Chuang t6i khong chiu bat ky trach nhiém nao ve cac stra
doi, tam ngirng hodc ngirng vinh vién hoat déng caa ban tin nay.

~_ Néuhan c6 van dé nao can tu van, hay lién hé vei chang toi hodc yéu cau luét su cua ban tu van vé
van dé d6 cho ban.
Tat ca cac quyén, bao gom ca quyen s& hiru, quyén tac gia, quyén lién quan va cac quyen so hitu

cong nghiép ddi véi ndi dung thong tin, thiét ké, trinh bay my thuat cua ban tin nay thugc chuang t6i va dugc
bao vé theo Luat S¢ hitu Tri tué Viét nam, cac hiép dinh, hiép wdc qudc té ma Viét nam da ky két.
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Contact / Lién h¢

For receiving our LegalNews, kindly contact us / Dé nhan cac Ban tin Phép ly, vui 1ong lién hé v6i chung
toi:

Trang Vu
Mobile: +84 934551191
trangvm@bizconsult.vn

blzconsult

L AWF R M
No. 20, Tran Hung Dao St. 8th Floor, Sailing Tower
Hoan Kiem district 111A Pasteur, District 1
Hanoi Ho Chi Minh City
Vietnam Vietnam
E-mail: info-hn@bizconsult.vn E-mail: info-hcm@bizconsult.vn

About Us / V& Ching Tbi

More information about us is available at the following pages / Dé c6 thong tin thém vé chiing t6i, hay truy
cap cdac trang dudi day:

Website: www.bizconsult.vn
Facebook: https://www.facebook.com/bizconsult.lawfirm/?ref=py ¢
LinkedIn: https://www.linkedin.com/company/bizconsult-vietnam
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