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The new PPP law

New points of the Law
on Public Private
Partnerships (PPP)

Ngan Nguyen
Legal Assistant

The Law on Public-Private Partnership
Investment (the “PPP Law”) was ratified by
the National Assembly on June 18, 2020 and
took effect on January 1, 2021. The PPP Law
consists of 11 chapters and 101 articles,
designed to attract more resources from the
private sector, especially foreign investors,
while also aiming for sustainable
development, “PPP for people” (people-first-
PPP) as recommended by the United
Nations. The PPP Law clarifies some vague
provisions of Decree 63/2018/ND-CP on
investment in the form of public-private
partnerships (“Decree 63”), integrates
regulations of Law on Bidding, Law on Public
Investment, etc. This new law is considered
to create a stronger legal corridor for the

implementation of PPP projects.

1. Limit permitted sectors

Number of provides 5 sectors to
permitted apply PPP  form,
sectors reduced from 9 under

reduced from Decree 63. The 5
9 to 5 sectors. applicable sectors are:

() Transportation (i)
Power grids and power plants (except hydro-
power plants and fields restricted to the
State regulated under the Electricity Law) (iii)
Irrigation; clean water supply, sewage and
waste treatment (iv) Health care and
education; and (v) Information technology
infrastructure.

Of which, the minimum investment capital
required for PPP projects in health;
education and training sector is 100 billion
VND (approximately USD4.35 million) and
the minimum investment capital required for
other projects is 200 bilion VND. The
minimum capital required for PPP projects in
difficult socio-economic areas or extremely
difficult socio-economic areas in accordance
with the law on investment is not lower than
100 billion VND. There is no minimum
investment capital required for PPP projects
implemented in the form of O&M contract.

2. New provisions on PPP
contracts

! Article 45 PPP Law

Project contract form classification?

A PPP contract is classified in either (i)
project contract applying the mechanism of
fee collection directly from users or
underwriters of public products and services,
including: BOT (build- operate-transfer)
contract; BTO  (build-transfer-operate)
contract; BOO (build-own-operate) contract;
Operate-maintain  (O&M) contract; or (ii)
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project contract in which payment is made 3. PPP project appraisal council

by the State on the basis of the quality of
public products and services, including: BTL
(build-transfer-lease) contract and BLT
(build-lease-transfer) contracts. The parties
can sign mixed contract combining models
of the above.

Eliminate BT (build-transfer) contract
model

It is practically proved that build-transfer
model (BT) has negative consequences and
it is not consistent with the principle of public
private partnership, the model of BT contract
regulated in Decree 63 has been removed.
BT projects that have not been obtained in-
principal approval of the investment plan
shall be ceased as of 15 August 2020 and no
new BT project shall be considered going
forward.

PPP contracts governing law shall be
Vietnamese law

While Decree 63 allowed to apply foreign
laws as governing law for PPP contracts and
other related contracts and agreements in
accordance with the Civil Code?, the PPP
Law stipulates that PPP project contract, its
annexure and other relevant documents
signed between a Viethamese state authority
and a PPP project investor or enterprise shall
be governed by Vietnamese law. With
respect to matters that are not regulated
under Vietnamese law, the parties may reach
specific agreements in a PPP contract on
condition that such agreements are not in
contrary to basic principles of Vietnamese
law.

2 Article 46 Decree 63

The PPP Law specifies the principles of
establishment and the operation mechanism
of the PPP project appraisal council.
Depending on the level of agency approving
investment decision, the feasibility study
report, the pre-feasibility study report shall
be appraised by the State appraisal council;
the interdisciplinary appraisal council or the
grassroots appraisal council®.

4. State investment in PPP projects

According to Article 69.2 of the PPP Law, the
proportion of state capital in a PPP project
shall not exceed 50% of the project's total
investment. The law also details the use of
state capital in PPP projects. In the absence
of a decree guiding the use of state capital in
PPP projects, regulations limited the uses of
state capital, only for the following purposes:

()  support for the construction of works
and infrastructure systems for a PPP
project;

(i) payment for land clearance,
compensation and resettlement, and
support of the construction of
temporary works;

(i)  payment to the project company for
providing public products and
services (eg, by way of a tariff
payment under a PPP concession
contract);

(iv)  payment for revenue support in the
event of revenue reduction;

(v) expenses of the different State
authorities in signing the project
contracts, preparing, pre-feasibility
study report and feasibility study

3 Article 6 PPP Law
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report, and their other obligations in
implementing a PPP project (i.e.,
those obligations stemming from the
“process to implementing a PPP
project”); and

(vij  expenses of the appraisal committee
for evaluating the pre-feasibility
study report and feasibility study
report.

This could be an obstacle to the
implementation of PPP projects in the near
future

5. Synchronize regulations on the
investor selection process

Bidding requirement on investor selection
process was for the first time specifically
provided under the PPP law instead of being
referred to the Law on Bidding as before.
Particularly, the investor selection process is
as follows*:

()  Making shortlist (where applicable);

(i)  Preparing for selection of the
investor;

(i)  Bidding;

(iv)  Evaluating bidding documents;

(v)  Submitting, assessing, approving
and publishing investor selection
results;

(v  Negotiating, finalizing and
concluding PPP contract, and
publishing contract information.

6. Bid guarantee

investors at a determined rate ranging from
0.5% to 1.5% of the total investment of the
project. The bid security shall not be
refunded in the event that the Investor
withdraws the bid during the time the bid is
valid or the Investor violates the law on
bidding leading to cancellation of the bid or
the Investor fail to conduct or refuse to
negotiate or finalize the contract within 30
days from the date of receipt of the bid-
winning notice from the bid solicitor or to
negotiate and finalize the contract but refuse
to sign the contract, except in case of force
majeure or the PPP project enterprise
established by the investor fails to ensure the
performance of the contract as prescribed®.

7. State guarantee mechanism

Based on the size and nature of each project,
the bid guarantee value is specified in the
tender invitation documents for selection of

4 Article 28.1 PPP Law

Revenue increase/decrease sharing

According to Article 82 of the PPP Law, when
the annual revenues reach more than 125%
of the revenue in the Financial Plan in a PPP
project contract, the investor and the PPP
project enterprise shall share 50% with the
State the difference between the actual
revenue and the 125% of revenue in the
financial plan. On the contrary, for projects
applying BOT, BTO, BOO contracts, in case
the actual annual project revenues fall below
75% of projected revenue in the Financial
Plan, subject to certain regulatory conditions,
the State shares with the investor, the PPP
project enterprise 50% of the difference
between the 75% of the revenue in the
financial plan and the actual revenue.

The sharing of this increase or decrease in
revenue by the State will be applied after
adjusting the prices, fees for public products

5 Article 33 PPP Law
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and services, adjusting the duration of the
PPP project contract and the
increased/decreased revenue shall be
audited by the State Audit.

Foreign currency assurance
mechanism for PPP projects

According to Article 81 of the PPP Law, only
projects that fall under the authority to decide
on investment policies of the National
Assembly or the Prime Minister shall be
eligible to apply the foreign currency
assurance mechanism in pursuant to foreign
exchange management policy and the ability
to balance foreign currencies from time to
time.
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Dislclaimer / Tuyén b trach nhiém

We provide this material and its content for general informational purposes only
and make no representations or warranties, express or implied, as to the accuracy,
timeliness, or completeness of such information. No information in this material
reflects our official opinions and it is not offered as legal advice and should not be
used as a substitute for seeking specific legal advice from us or your counsel. Your
use of any information in this material does not create an “attorney-client”
relationship between you and us until specific agreement is entered into between you and us to
handle a particular matter.

We reserve our rights, at any time, to modify and/or discontinue, temporarily or
permanently, this material (or any part thereof) without prior notice. We shall not be liable to you
or to any third party for any modification, suspension, or discontinuance of this material, or any of
its contents.

If you have, or suspect that you may have a particular matter, you should contact us or
your counsel for specific advice on such matter. Persons accessing this information assume full
responsibility for their use of that information, understand and agree that we are not responsible
or liable for any claim, loss or damage arising from their use of the information in this material.

This material and all rights, including without any limitation, copyright and industrial
property rights, on and in connection with this material, including the designs of this material,
belong to bizconsult law firm and all are fully protected by law.

Ban tin nay cung v&i cac ndi dung trong ban tin chi nham muc dich cung cdp théng tin chung.
Chung t6i khdng cam két hodc bao dam vé tinh chinh xac, tinh thdi sy hodc sy day du cua cac
théng tin cung cép trong ban tin nay. Ban tin nay thé hién quan diém, y kién chinh thirc hay tu
van phap luat clia chung t6i. Ban khong nén sir dung nhirng thong tin trong ban tin nay dé thay
thé cho viéc tham khao y kién tu van phap luat clia ching t6i hodc cua luat sur cua ban. Viéc ban
str dung céac thong tin trong ban tin nay khéng hinh thanh méi quan hé “luat su — khach hang”
gilra ban va chuing t6i, trir khi va cho dén khi mét thoa thuan duoc ky két gitra ban va ching téi
theo dé chuing téi dugc yéu cau tu van vé van dé cu thé cda ban.

Chung téi gilr quyén stra doéi, tam ngirng hodc ngirng vinh vién hoat déng clia ban tin nay
hodc bat ky phan nao cua ban tin ma khéng théng bao trudc. Ching téi khéng chiu bat ky trach
nhiém nao vé cac stra déi, tam ngirng hodc ngirng vinh vién hoat déng clia ban tin nay.

Néu ban cé van dé nao can tu van, hay lién hé vai ching téi hodc yéu cau luat su cua
ban tu van vé van dé do cho ban.

Tat ca cac quyén, bao gdbm ca quyén sé hiru, quyén tac gia, quyén lién quan va cac quyén
s& hiru céng nghiép doi v&i ndi dung thong tin, thiét ké, trinh bay my thuat cua ban tin nay thudc
chling t6i va dugc bao vé theo Luéat S& hiru Tri tué Viét nam, cac hiép dinh, hiép wéc qudc té ma
Viét nam dé ky két.
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Contact / Lién hé

For receiving our LegalNews, kindly contact us / D& nhan céac Ban tin Phap ly, vui long lién hé
v&i chung toi:

Trang Vu
Mobile: +84 934551191
trangvm@bizconsult.vn

bizconsult
L AWFI1RM
No. 20, Tran Hung Dao St. 11th Floor, Sailing Tower
Hoan Kiem district 111A Pasteur, District 1
Hanoi Ho Chi Minh City
Vietnam Vietnam
E-mail: info-hn@bizconsult.vn E-mail: info-hn@bizconsult.vn

About Us / Vé Ching T6i

More information about us is available at the following pages / D& cé thong tin thém vé chuing
16i, hay truy cap cac trang du&i day:

Website: www.bizconsult.vn

Facebook: https://www.facebook.com/bizconsult.lawfirm/?ref=py ¢

LinkedIn: https://www.linkedin.com/company/bizconsult-vietham
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