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NGHI DINH 85/2021:
MOT SO QUY PINH
MO1 VE THUONG MAI
PIEN TU TAI VIET NAM

Phan Thi Minh
Tro ly Phap ly

Ha Thi Hai
Luit sw Thanh vién

K& tlr khi ban hanh Nghi dinh 52/2013/ND-CP
ngay 16/05/2013 ca Chinh phu vé thuvong mai
dién t& ("Nghi dinh 52), t&c dd phat trién cla
thvong mai dién t& tai Viét Nam co sy tang
trwong manh mé, doanh thu TMBT ban 1é tang
tlr 2,2 ty USD ndm 2013 lén 11,8 ty USD ndm
2020 Trudc sy thay d6i nhanh chéng coa cong
nghé thong tin va Internet noi chung va hoat
déng TMBT noi chung, ngay 25/09/2021, Chinh
phU da ban hanh Nghj dinh s6 85/2021/ND-CP
(“"Nghi dinh 85") stva d&i, bd sung mot s6 diéu cla
Nghi dinh 52 d€ dap Ung cac yéu cdu méivé quan
ly nha nuwéc trong linh viee TMBT. Nghi dinh nay
bat dau co hiéu lyc thi hanh vao ngay 01/01/2022.
Duéi day la cac diém mai dang chu y tai Nghi
dinh nay:

1. Giéi han pham vi diéu chinh

Nghi dinh 85 quy dinh ré cac hoat dong
TMDBT da dvoc quy dinh tai phap ludt chuyén

! S4ch trdng Thuong mai Dién t& Viét Nam 2021

nganh sé& khéng thudc pham vi diéu chinh cla
Nghi dinh nay, cy thé trong cac linh vyc sau: dich
vy tai chinh, ngén hang, tin dyung, bao hiém, x6
s6; mua ban, trao déi tién, vang, ngoai héi va
cdc phwong tién thanh toan khdc; dich vu ddt
cvoc hodc tro choi cé thwéng; dich vu phan
phéi, phat hanh sén phdm ndi dung théng tin sé,
dich vu phdt thanh, truyén hinh. Quy dinh nay
nham tranh sy chdng chéo vé pham vi diéu chinh
gitra Nghj dinh v& TMBT va cac van ban phap luat
chuyén nganh khac.

2. Thu gon déi twong phai thuc hién
tha tuc théng bdo véi B6 Cong
thvong

Truvde day, Nghi dinh 52 yéu cau tat ca
thvong nhén, t& chic thiét 13p website TMDT
ban hang phaithychién thd tycthong bao vdi Bo
Cong thvong. Tuy nhién quy dinh nay la khong
can thiét ddi véi website don giadn, khdng cé chire
ndng dat hang tryc tuyén, chi don thuan gidi
thiéu doanh nghiép, sdn phdm/dich vy dang cung
cap. Do vdy, Nghi dinh 85 da sva d&i quy dinh nay

va chi yéu cau

Quy dinh méi vé dieu = Phai thong bdo
kién tiép can thi Vviéc thiet lap
trwong d6i véi Nha =~ website  TMET
dau tw nwéc ngoai ban hang néu
trong linh virc thwong = Website d6 6
mai dién tir chc nang dat
: ’ hang tryc tuyén.

3. Diéu kién ti€p can thi trwong cha
nha dau tw nwdc ngoai trong linh
vuc dich vu TMDT
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Bay la quy dinh hoan toan mdi va quan trong
cba Nghi dinh 85 d6i v&i hoat dong thuong mai
dién t& 6 vén dau tv nwéc ngoai, nhat 13 trong
b&i canh sy tham gia cla nha dau tv nwdc ngoai
trong thi tredng TMBPT cla Viét Nam ngay cang
saurdng. Theo do, nha dau tv nvdc ngoai dau tv
kinh doanh hoat dong cung c&p dich vy TMDT
duvdi hinh thirc thanh 1ap doanh nghiép hodc gop
vén, mua ¢ phan.

Nha dau tv nudc ngoai chi phéi tir o1 doanh
nghiép tré [én thudc nhom os doanh nghiép dan
dau thi trvong dich vy thvong mai dién to tai
Viét Nam theo danh sach do B6 Céng Thuong
c6ng bd phai cé y ki€n tham dinh vé an ninh quéc
gia cba B Céng an khi xin cdp/diéu chinh Gidy
phép kinh doanh. Chi phéi dvgc hiéu Ia ndm gi
t& 50% von diéu 1é tr& 1én hodc cd quyén tryctiép
ho&c gian tiép quyét dinh bé nhiém, mién nhiém
hodc bai nhiém da s& hodc tat cd thanh vién hoi
ddng quan tri, chd tich hdi déng thanh vién, giam
déc hodc t8ng giam déc ca doanh nghiép hodc
c6 quyén quyét dinh cac van dé quan trong trong
hoat dong kinh doanh cGa doanh nghiép.

Cac diéu kién trén khéng ap dyng déi vdinha
dau tu cb hoat doéng dau tv vao doanh nghiép
nhé va vira khéi nghiép sang tao.

Nha dau tv nudce ngoai, t6 chire kinh té& ¢6
vén dau tv nudc ngoai khi thye hiénthd tyc dang
ky thiét 1ap website cung cdp dich vy thvong mai
dién t& vdi B6 Cong Thuong dvwoc yéu cau phai
ndp Gidy phép kinh doanh. Bay la gidy phép cap
cho nha dau tv nudc ngoai, t8 chie kinh t& ¢6
vén dau tv nudc ngoai khi cung cap dich wy
thvong mai dién t& theo quy dinh tai Nghi dinh
09/2018/ND-CP vé hoat dé6ng mua ban hang hoa
va cac hoat dong lién quan tryc tiép dén mua ban

hang hoa cla nha dau tv nvdc ngoai, t6 chic
kinh t& cé vén dau tv nudc ngoai tai Viét Nam.

4. Trach nhiém cha thwong nhan, t6
chirc nwédc ngoai cé6 website cung
cap dich vu thwong mai dién tir tai
Viét Nam

Mét di€m méi quan trong déi vdi cac website
thvong mai dién t& nwdc ngoai la quy dinh
Thuwong nhén t6 chirc nwdc ngoai c6 website
thuong mai dién t& ma (i) cé tén mién Viét Nam;
(i) ngbn ng® hién thj la ti€ng Viét, hoac (iii) c6
trén 100.000 lvgt giao dich tw Viét Nam trong
mot ndm, thi cd cac trach nhiém sau day:

e Thyc hién dang ky hoat dong thuong
mai dién t& theo quy dinh tai Nghi dinh
nay va thanh 1ap van phong dai dién tai
Viét Nam theo quy dinh cba phap luat
hodc chi dinh dai dién theo Uy quyén cla
minh tai Viét Nam

e Phéi hgp v&i co quan quan ly nha nudc
trong viéc ngan chan cac giao dich hang
hda, dich vy vipham phap luat Viét Nam;

e Thyc hién cac nghia vy vé bao vé quyén
loi ngudi tiéu dung, chdt lvgng san
ph&m, hang héa theo quy dinh cba phap
luat Viét Nam;

e Thyc hién nghia vy bao cdo theo quy
dinh.

Nhu vay cac website thvong mai dién to&
nudc ngoai c6 mot trong cac y&u té néu trén bat
budc phai cé hién dién thuvong mai hodc dai dién
Uy quyén tai Viét Nam va dang ky hoat dong voi
co quan cé tham quyén cla Viét Nam thay vi chi



LegalNews

bizconsult

L AWEFIRM

S6 5 Phat hanh Thang 10/2021 www.bizconsult.vn

ban hang hoé cung cép dich vy qua bién gi¢i ma
khong chiu sy quan ly cba Chinh phi Viét Nam.

5. Mang x3a hdi cé thé dwoc xem I3
san thwong mai dién tdr

Mang xa h6i cd mot trong cac hinh thrc hoat
déng sau va ngudi tham gia tryc ti€p hodc gian
ti€p trd phi cho viéc thyc hién cac hoat dong dé
sé dugc coi la san thvong mai dién t& va phai
tuén tho theo cac quy dinh d&i vdi hoat déng cla
san TMBT:

e Cho phép nguoi tham gia dugc mé cac
gian hang dé€ trung bay, gidi thiéu hang
hda hoac dich vy;

e Cho phép nguoi tham gia dvoc mé tai
khoan d€ thyc hién qué trinh giao két
hop déng v&i khach hang;

e (o6 chuyén myc mua ban, trén do cho
phép nguoi tham gia dang tin mua ban
hang hoa va dich vy;

Nhuv vay cac mang xa hoi nwdc ngoai lon nhv
Facebook, Instagram sé chinh th&c dvorc coi la
San giao dich thuvong mai dién t& hoat dong tai
Viét Nam va c6 trach nhiém tuan thi cac quy dinh
vé hoat déng thuvong mai dién td tai Viét Nam
theo quy dinh tai Nghi dinh 8s.

6. Tang cuwdng trach nhiém cda
thuong nhan, td chirc cung cip san
giao dich TMBT

Nham myc tiéu minh bach héa théng tin cho
ngudi tiéu dung, phong chéng gian 1an thvong
mai, Nghj dinh 85 b& sung trach nhiém cla cla
thvong nhan, t8 chirc cung cdp san giao dich
TMBT nhv sau:

Yéu cdu ngudi ban cung cp thdng tin vé
tén, dia chi, m3d s6 dinh danh, s6 dién
thoai. V&ingudi ban nwdcngoai, cactén
riéng duoc phién dm tiéng Viét hodc thé
hién bang ky ty La tinh.

Xac minh danh tinh cba nguoi ban nuéc
ngoai, déng thdi yéu ciu thuvong nhan
thyc hién quyén xuat khau, quyén nhap
khdu cba thuvong nhan nudc ngoai
khéng c6 hién dién tai Viét Nam hodc td
chtc viéc thyc hién hoat dong nhdp
kh&u theo Uy thac cda ngudi mua hodc
chi dinh dai ly thuvong mai ca minh tai
Viét Nam.

Phéi hgp véi cac chi thé quyén s& hiru
tri tué ra soat va g& bd cac san pham
xam pham quyén s& hiru tritué theo quy
trinh, thi tyc cdng bé tai Quy ché hoat
dong cva san giao dich thvong mai dién
to.

Ngdn chan va loai bd khdi website
nhirng théng tin mua ban hang hda,
cung ng dich vy thuéc danh muc hang
héa, dich vy cdm kinh doanh, thudc
nganh, nghé cdm dau tv kinh doanh
theo quy dinh c0a phap luat

G& bo théng tin vé hang hda, dich vy vi
pham phap ludt trong vong 24 gi&r k& tlr
khinhén dvoc yéu cau cba co quan quan
ly nha nuée cé thdm quyén;

Cung cap thong tin vé déi twong co dau
hiéu, hanh vi vi pham phap ludt trén san
giao dich thuvong mai dién t& cho co
quan quan ly nha nwéc c6 thdm quyén
khi phat hién hodc nhan dugc cac thong
tin néu trén;
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Dac biét, ddc biét d6ivdinhirng san giao dich
TMBT ban |é c6 tich hgp chlc nang dat hang va
thanh toan tryc tuyén, Nghi dinh 85 yéu ciu
thém nhu sau:

e Chi dinh ddu mai ti€p nhan yéu cau va
cung cap théng tin tryc tuyén cho co
quan quan ly nha nwée vé cac doituong
c6 ddu hiéu vi pham phap ludt; dau méi
nay sé cung cap thong tin trong vong 24
gi& ké tr thoi diém ti€p nhan yéu cau dé
kip th&i phyc vy cdng tdc thanh tra, kiém
tra, x& ly vi pham va giai quyét khiéu nai,
t8 cao;

e Daidién cho ngudi ban nwdc ngoai trén
san giao dich thvong mai dién t& giai
quyét cac khiéu nai cOa nguoi tiéu dung
lién quan dén hang hda, dich vy do
thuong nhan nuwdc ngoai cung cap va ¢é
trach nhiém théng bao nghia vy thué
cUa ngudi ban nudc ngoai khi tham gia
san giao dich thuvong mai dién t& theo
quy dinh cba phap luat Viét Nam;

e La dau mai ti€p nhan va gidi quyét cac
khi€u nai cia nguoi tiéu ding trong
treong hgp mot giao dich thyc hién trén
san giao dich thuvong mai dién t& 6
nhiéu hon 02 bén tham gia;

e Luu trl thdng tin vé cac giao dich dat
hang duoc thyc hién trén san giao dich
thvong mai dién t& theo quy dinh cla
phép ludt vé ké toan;

e Lién d&i bdi thuong thiét hai trong
trwdong hop vi pham nghia vu quy dinh
tai cac khoan 8, khoan g Diéu nay ma
gay thiét hai.

7. Sw tham gia cta thwong nhan, t6
chirc cung trng dich vu logistics

Nghi dinh 85 chinh th&c cong nhan thuong
nhén, t6 chlc cung &ng dich vy logistics la mét
ch0 thé cla hoat déng thuong mai dién t&r. Nghi
dinh nay yéu cau cac website TMDT ban hang va
san thvong mai dién t& phan dinh rd trach nhiém
vé cung cdp chng tlr hang héa trong qua trinh
giao nhan cba bén cung cdp dich vy logistics.
Ngoai ra, thvong nhan, t& chirc thiét 1ap website
cung cap dich vy TMBDT cing phai bé sung lam rd
md hinh hoat ddng logistics d6i véi hang hoa tai
Dé an cung cép dich vy TMDT va Quy ché hoat
dong cla san giao dich.

8. Cong khai thong tin hang héa, dich
vu trén website

Nghi dinh 85 slra d6i quy dinh vé théng tin
hang hoda, dich vy trong hoat dong TMDT tai
Diéu 30 Nghi dinh 52 theo hvéng quan ly chat
hon nhv sau: Théng tin vé& hang héa cong bd
trén website phai bao gém céc ndi dung bat budc
thé hién trén nhdn hang hda theo quy dinh phép
luat v& nhan hang hda, trlir cac thdng tin cé tinh
chat riéng biét theo san phdm nhu: ndm, thang,
ngay san xudt; han s dyng; s6 16 san xuét; s6
khung, s6 may. Ddng thoi, ngudi ban hang hoa,
dich vy phai dap &ng diéu kién dau tv, kinh
doanh thudc danh myc nganh, nghé dau tv kinh
doanh c6 diéu kién phai cdng bé s6, ngay cép va
no'i cap Gidy phép, Gidy chirng nhan du diéu kién,
van ban xac nhan, hodc cac hinh th&c van ban
khac theo quy dinh phap luat vé diéu kién kinh
doanh cda nganh, nghé do.
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Dislclaimer / Tuyén b6 trach nhiém

We provide this material and its content for general informational purposes only and make
no representations or warranties, express or implied, as to the accuracy, timeliness, or
completeness of such information. No information in this material reflects our official
opinions and it is not offered as legal advice and should not be used as a substitute for
seeking specific legal advice from us or your counsel. Your use of any information in this
material does not create an “attorney-client” relationship between you and us until specific agreement is
entered into between you and us to handle a particular matter.

We reserve our rights, at any time, to modify and/or discontinue, temporarily or permanently, this
material (or any part thereof) without prior notice. We shall not be liable to you or to any third party for
any modification, suspension, or discontinuance of this material, or any of its contents.

If you have, or suspect that you may have a particular matter, you should contact us or your
counsel for specific advice on such matter. Persons accessing this information assume full responsibility
for their use of that information, understand and agree that we are not responsible or liable for any claim,
loss or damage arising from their use of the information in this material.

This material and all rights, including without any limitation, copyright and industrial property
rights, on and in connection with this material, including the designs of this material, belong to bizconsult
law firm and all are fully protected by law.

Ban tin nay cUng vdi cac ndi dung trong ban tin chi nham muc dich cung cap théng tin chung. Ching t6i
khéng cam két hodc bao dam vé tinh chinh xac, tinh thoi sy hodc sy day di cla cac thdng tin cung cap
trong ban tin nay. Ban tin nay thé& hién quan diém, y kién chinh thc hay tv van phéap luat cia ching toi.
Ban khéng nén s& dung nhi*ng théng tin trong ban tin nay dé€ thay thé cho viéc tham khao y kién tu van
phap ludt ca ching t6i hodc cla luat sv cla ban. Viéc ban s& dung cac théng tin trong ban tin nay khéng
hinh thanh m&i quan hé “ludt sv — khach hang” gitra ban va ching tdi, tr& khi va cho dén khi mét thoa
thuén duvoc ky két gitra ban va ching téi theo dé ching t6i dugc yéu cdu tv van vé van dé cy thé cla ban.

Chung t6i gitr quyén stra d8i, tam nglrng hodc ngirng vinh vién hoat déng cla ban tin ndy hodc bat
ky phan nao cla ban tin ma khéng thong béo trvdc. Ching t6i khéng chiu bat ky trach nhiém nao vé cac
slra d6i, tam ngirng hodc nglrng vinh vién hoat déng cla ban tin nay.

NEu ban cé van dé ndo can tv van, hay lién hé véi ching téi hodc yéu cau ludt sv cla ban tv van vé
van dé dé cho ban.

T4t ca cac quyén, bao gébm ca quyén s& hiru, quyén tac gid, quyén lién quan va cac quyén s& hvu
cdng nghiép d&i v&i ndi dung théng tin, thiét k&, trinh bay my thuat cba ban tin nay thudc ching téi va
duvoc bao vé theo Ludt S& hiru Tritué Viét nam, cac hiép dinh, hiép wdc qudc t& ma Viét nam da ky két.
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Contact/ Lién hé

For receiving our LegalNews, kindly contact us / D& nhan cac Ban tin phép luét, vui long lién hé v&i ching
toi:

Trang Vu

DD: +84 934551191
trangvm@bizconsult.vn

bizconsult

L AWFIRM
No. 20, Tran Hung Dao St. 11th Floor, Sailing Tower
Hoan Kiem district 111A Pasteur, District 1
Hanoi Ho Chi Minh City
Vietnam Vietnam
E-mail: info-hn@bizconsult.vn E-mail: info-hn@bizconsult.vn

About Us [ Vé Chung T6i

More information about us is available at the following pages / D& cé théng tin thém vé ching tdi, hdy
truy cap cac trang dudi day:

Website: www.bizconsult.vn
Facebook: https://www.facebook.com/bizconsult.lawfirm/?ref=py_c
LinkedIn: https://www.linkedin.com/company/bizconsult-vietnam




