LegalNews

Issue August 2024

New regulation on ESOP in
Vietnam: Looser control?
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Preface:

With effectiveness from 12 August 2024,
implementation of the Employee Stock
Ownership Plan in Vietnam shall no longer
be required to register with the State Bank

of Vietnam

Employee Stock Ownership Plan (ESOP) is a
benefit policy for key employees working in
multinational companies, in which employees
will have a chance to become shareholders of
holding companies by way of receiving bonus
shares or purchasing shares with preferential
terms. In Vietnam, ESOP issued by foreign
companies to Vietnamese employees is
regulated as a form of indirect foreign
investment and subject to the foreign exchange
control of the State Bank of Vietnam (SBV).

Implementation of ESOP issued by foreign
companies to Vietnamese employees is
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currently governed by the Decree No.
135/2015/ND-CP of the Government and
Circular No. 10/2016/TT-NHNN of the SBV
(“Circular 10”). On 28 June 2024, the SBV
issued the Circular No. 23/2024/TT-NHNN
(“Circular 23”) to amend some provisions of
the Circular 10 with respect to the ESOP
implementation, which will be in force from 12
August 2024 and aims to release
administrative burdens for local entities while
maintaining  strict  foreign exchange
management.

Release of registration requirement

The most significant change introduced by the
Circular 23 is the removal of the requirement
for registration of ESOP implementation with
the SBV. Accordingly, ESOP-implementing local
entities that implement the ESOP issued by
foreign companies to Vietnamese employees
will no longer be required to obtain SBV’s
approval prior to ESOP implementation.
However, the management of ESOP
implementation will be mainly vested in local
merchant  banks  where the  ESOP-
implementing accounts are opened. Pursuant
to the Circular 23, banks may request the
ESOP-implementing local entity to submit
documents related to ESOP for their
examination, including: (i) documents
evidencing relations between the foreign
company and the ESOP-implementing local
entity; (i) documents describing features of
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ESOP such as the share awarding form, vesting
period, and list of Vietnamese participants; and
(iii) other relevant documents. Thus, local
banks may challenge the legality of ESOP and,
at their sole discretion, refuse transactions to
be conducted through ESOP-implementing
accounts.

Tighten reporting obligation

The Circular 23 imposes a new requirement for
local employers to file monthly reports on
ESOP implementation status to the SBY,
replacing the previous quarterly reporting
requirement outlined in the Circular 10. These
reports must be made in regulatory form,
containing foreign currency amounts of
dividends or proceeds from the sale of shares
remitted to Vietnam for paying the local
employees, and enclosed with the local banks’
acknowledgement. The deadline for filing
reports is the 12th day of the month
immediately following the reported month.
Reports must be sent both electronically via
email to the SBV’s designated email address

(i.e., baocaocophieu@sbv.gov.vn) and in hard
copy to the SBV’s office.

Restriction of transferring ESOP funds out
of Vietnam

This restriction is not explicitly addressed in
the existing provisions of the Circular 10.
However, in practice, it is very difficult to get
approval from the SBV for the awarding form
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of “stock option with preferential terms” as the
remittance of money out of Vietnamese
territory is strictly controlled by the SBV. Many
ESOPs were refused or took a long time to
explain, demonstrate to obtain SBV’s
acceptance due to a viewpoint that ESOP may
be considered as a method of mobilizing capital
from Vietnamese employees.

Under the Circular 23, the transfer of ESOP
funds out of Vietnam is clearly restricted. The
Circular 23 clearly provides for two forms of
share awarding, which are:

(i) Directly awarding shares to the
employees: The employees are
awarded and own shares without
any payment;

(i) Other forms of awarding overseas
shares without any cash outflows
from Vietnam.

Accordingly, an employer may implement
ESOP as long as no foreign currency is remitted
out of Vietnam.

Outlook

With the restriction of transferring ESOP funds
out of Vietnam, the State Bank of Vietnam
loosens their control over ESOP
implementation by removing the registration
requirement as a precedent condition for
launching ESOP for Vietnamese employees.
The form of directly awarding stocks to the
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employees has become more straightforward, employees with payment originated from
while the form of selling stocks to Vietnamese Vietnam is restricted.
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Dislclaimer / Tuyén bo trach nhiém

We provide this material and its content for general informational purposes only and
make no representations or warranties, express or implied, as to the accuracy,
timeliness, or completeness of such information. No information in this material
reflects our official opinions and it is not offered as legal advice and should not be used
as a substitute for seeking specific legal advice from us or your counsel. Your use of any
information in this material does not create an “attorney-client” relationship between
you and us until specific agreement is entered into between you and us to handle a particular matter.

We reserve our rights, at any time, to modify and/or discontinue, temporarily or permanently,
this material (or any part thereof) without prior notice. We shall not be liable to you or to any third
party for any modification, suspension, or discontinuance of this material, or any of its contents.

If you have, or suspect that you may have a particular matter, you should contact us or your
counsel for specific advice on such matter. Persons accessing this information assume full
responsibility for their use of that information, understand and agree that we are not responsible or
liable for any claim, loss or damage arising from their use of the information in this material.

This material and all rights, including without any limitation, copyright and industrial property
rights, on and in connection with this material, including the designs of this material, belong to
bizconsult law firm and all are fully protected by law.

Ban tin nay clng v&i cac ndi dung trong ban tin chi nhdm muc dich cung cip thong tin chung.
Chung t6i khong cam két hodc bao dam vé tinh chinh xac, tinh thoi sw hodc sw ddy du cta cic thong tin
cung c4p trong ban tin nay. Ban tin nay khéng thé hién quan diém, y kién chinh thirc hay tw van phap
luét ctia ching t6i. Ban khong nén str dung nhirng théng tin trong ban tin nay dé thay thé cho viéc tham
khao y kién tw vin phap luit ctia chiing t6i hodc cta luit sw ctia ban. Viéc ban st dung cic théng tin
trong ban tin nay khéng hinh thanh méi quan hé “luat sw - khach hang” giita ban va chung toi, trir khi
va cho dén khi mét thoa thuin dwoc ky két gitra ban va ching téi theo dé ching tdi dwoc yéu ciu tw
van vé van dé cu thé cta ban.

Chung tdi gitr quyén sira d6i, tam nglrng hodc nglrng vinh vién hoat dong ctia ban tin nay hodc
bAt ky phdn nao cta ban tin ma khong thong bao truéc. Ching tdi khong chiu bat ky trach nhiém nao
vé cac stra ddi, tam nglrng hodc ngirng vinh vién hoat dong ctia ban tin nay.

Né&u ban c6 vin dé ndo cin tw vin, hay lién hé v&i ching toi hodc yéu cau lut s clia ban tw van
veé van dé dé cho ban.

T4t ca cac quyén, bao gom ca quyén s& hiru, quyén tac gia, quyén lién quan va cic quyén s&
hitru céng nghiép déi véi ndi dung théng tin, thiét k€, trinh bay my thuit clia ban tin nay thudc ching
tdi va dwoc bao vé theo Luat S& hiru Tri tué Viét nam, cac hiép dinh, hiép wéc qudc té ma Viét nam da
ky két.
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Contact / Lién hé

For receiving our LegalNews, kindly contact us / D€ nhén cic Ban tin Phap ly, vui long lién hé v&i ching
toi:

Trang Vu
Mobile: +84 934551191

trangvm@bizconsult.vn

bizconsult

L AWIEFIRM
No. 20, Tran Hung Dao St. 8th Floor, Sailing Tower
Hoan Kiem district 111A Pasteur, District 1
Hanoi Ho Chi Minh City
Vietnam Vietnam
E-mail: info-hn@bizconsult.vn E-mail: info-hcm@bizconsult.vn

About Us / Vé Chung Toi

More information about us is available at the following pages / D€ c6 thong tin thém vé chung t6i, hay
truy cap cac trang dwdi day:

Website: www.bizconsult.vn
Facebook: https://www.facebook.com /bizconsultlawfirm /?ref=py c
LinkedIn: https://wwwe.linkedin.com/company /bizconsult-law-firm-02
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