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INTRODUCTION:

The Ministry of Industry and Trade is currently developing a Draft Decree replacing
Decree No. 35/2020/ND-CP detailing a number of articles of the Law on Competition
(“Draft”) and is seeking comments from affected entities. Set out below are some notable
changes introduced by the Draft in relation to economic concentration (“EC”) that may
have an impact on the M&A market in Vietnam.

1. SUPPLEMENTING THE DEFINITION OF “MANAGEMENT BODY”

Article 2.3 of the Draft introduces the definition of “management body”, which includes:
(1) a person who owns more than 50% of the charter capital or more than 50% of the voting
shares of an enterprise; (2) a person who has ownership or usage rights over more than 50%
of the assets of an enterprise, whether in respect of the enterprise as a whole or a particular
business line of the enterprise; (3) an enterprise manager as prescribed by the law on
enterprises; and (4) a person or group of persons having the right to decide on any of the
following matters of an enterprise: organizing the implementation of resolutions, decisions
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of the Members’ council, Board of management; deciding on matters relating to the
company’s day-to-day business activities; and organizing the implementation of the
company’s business plan and investment plan. The supplementation of this definition
provides a basis for determining a “group of affiliated enterprises” on the ground that the
enterprises have a common management unit. However, in the absence of more specific
provisions or guidance, the definition may give rise to a number of ambiguities or differing
interpretations in practice, for example, how should “a person having usage rights over
more than 50% of the assets of an enterprise in a particular business line of the enterprise”
be determined so as to exclude cases that are not genuinely related to the management of
the enterprise? What criteria should be used to determine a “group of persons”, family
relationships, a commercial agreement, or no specific criteria at all? Given that the
concept of a “group of persons” is expressly mentioned only in case (4) and not in the
other cases, does this imply that “person” in the other cases refers to a single individual?
If two legal entities have only one common manager among their respective enterprise
managers (as defined under the Law on enterprises), would this in itself constitute a
“common management” and consequently place the two entities within the same “group
of affiliated enterprises”? etc.

2. SUPPLEMENTING THE BASIS FOR DETERMINING THE RELEVANT PRODUCT
MARKET IN SPECIAL CASES AND THE RELEVANT GEOGRAPHIC MARKET

When determining the relevant product market in special cases, in addition to the factors
for determining substitutability under Decree No. 35/2020/ND-CP, Article 6.1 of the Draft
also takes into account “substitutability in terms of other relevant factors of competition,
including the quality of products, goods and services”.

For the relevant geographic market, in addition to a “specific geographical area”, Article 7
of the Draft expands the relevant geographic market to include a “specific spatial scope”
and introduces an additional factor for determining the boundaries of the geographical
area/spatial scope based on “the ability of customers and users within an adjacent
geographical area or another spatial scope to access, purchase and use the relevant
products, goods and services” to cover cases involving business models and methods of
operation in cyberspace within the digital economy. However, the concept of a “specific
spatial scope” is relatively new and remains ambiguous. For example, can the Internet be
regarded as a spatial scope, or can a specific e-commerce platform, such as Grab or
Amazon, be considered a specific spatial scope?
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3. SUPPLEMENTING OTHER FORMS OF EC

In addition to the 04 forms of EC inherited from the current regulations, namely merger
of enterprises, consolidation of enterprises, acquisition of enterprises, and joint venture
between enterprises, Article 19 of the Draft introduces additional forms of EC, including:
(1) joint control of an enterprise, (2) establishment of a common management unit, (3)
obtaining control, dominance through an agreement or other means, other than the
acquisition of equity interests or assets.

This is a notable new feature for the M&A market, as the Draft tends to expand the scope
of EC control to cover transactions that establish control in practice, in addition to
transactions involving changes in the ownership of equity interests and assets.

Joint control: The introduction of the concept of “joint control” alongside the concept of
“control or dominance” under the current regulations would significantly expand the
types of transactions falling within the scope of EC control. Accordingly, not only control
acquisitions but also a minority acquision where the acquirer has veto rights over any
of the key matters listed in the Decree would now fall within the forms of EC.

Establishment of a common management unit: The addition of “establishment of a
common management unit” may result in certain business cooperation arrangements that
were previously not regarded as EC now falling within the scope of EC control. For
example, arrangements under which two enterprises share any key management
personnel or jointly establish a management mechanism for the business activities of the
relevant enterprises may need to be further assessed to determine whether they
constitute the “establishment of a common management unit” under the Draft.

Obtaining control or dominance through an agreement or other means: The addition
of this provision may bring within the scope of EC control transactions that do not result
in a change in the ownership structure but nevertheless confer on one party a certain
ability to determine or exercise influence over the activities of another enterprise.
Accordingly, shareholders’ agreements, management agreements, operating agreements
or similar arrangements may need to be assessed not only from the perspective of civil or
commercial relationship but also from the perspective of competition law. For example, a
Hotel Management Agreement may be considered a transaction giving rise to control or
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joint control under the Draft where the operator, in certain circumstances, has extensive
powers, such as preparing and implementing the business plan, determining and using
the budget within a certain scope, and appointing and dismissing the General Manager
(GM), etc.

4. NEW PROVISIONS ON CASES EXEMPT FROM THE ECONOMIC CONCENTRATION
NOTIFICATION PROCEDURE

Decree No. 35/2020/ND-CP does not exclude any EC transactions from the economic
concentration notification obligation if the applicable thresholds are met. For the first
time, Article 20 of the Draft provides for cases exempt from the economic concentration
notification procedure, including intra-group transactions and other transactions that
have been approved or decided by the Prime Minister in accordance with the law.
However, the scope of intra-group transactions exempt from the economic concentration
notification procedure is limited to transactions in the forms of consolidation, merger,
acquisition and joint venture, and the entities eligible for the exemption are primarily
enterprises that directly or indirectly hold more than 50% of each other’s voting equity
interests, or are directly or indirectly more than 50% owned by the same other enterprise.
Accordingly, the criteria for determining the “intra-group” nature for purposes of the
exemption appear to focus solely on ownership of more than 50% of the equity interests,
without taking into account other factors such as “having a common management unit” or
“control or dominance”.

5. CLARIFYING THE PRINCIPLES FOR DETERMINING MARKET SHARES IN THE
RELEVANT MARKET

Article 9 of the Draft introduces definitions of purchase value, sales revenue and
transaction value for the purpose of determining market shares. It also introduces
methods for determining market shares based on the number of transactions and
transaction value, in addition to the existing methods.

6. CLARIFYING THE CASES IN WHICH AN ECONOMIC CONCENTRATION MAY BE
IMPLEMENTED
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Article 24.2 of the Draft introduces a case in which an EC may be implemented without
assessing the combined market share or HHI criteria, where the enterprises participating
in the EC do not operate in the same relevant market and have no horizontal overlap or
vertical relationship.

For cases where the enterprises have both horizontal overlap and a vertical relationship,
Article 24.3 of the Draft provides that the EC may be implemented if both of the following
conditions are satisfied: (1) the market share is below 20% in each relevant market; and
(2) the transaction falls within one of the cases in which a horizontal EC may be
implemented based on the combined market share, HHI, or change in HHI criteria as
prescribed.

7. NEW PROVISIONS ON CASES WHERE ENTERPRISES MAY BE REQUIRED TO
MODIFY OR TERMINATE PART OR ALL OF THE CONDITIONS OF AN EC

Article 25.5 of the Draft, for the first time, allows an enterprise to request the National
Competition Commission to modify or terminate part or all of the conditions of an EC
where: (1) a change in the law renders the conditions impossible to implement or no
longer appropriate; (2) the enterprise’s market share is below 20% in the relevant market
for two consecutive years following the year in which the EC was implemented; or (3) the
HHI in the relevant market is below 1,800 for two consecutive years following the year in
which the EC was implemented. The National Competition Commission is required to
respond to such request within 60 days.

8. FURTHER IMPROVEMENTS NEEDED TO THE DRAFT

Overall, the Draft supplements and clarifies many issues that have arisen while
implementing Decree No. 35/2020/ND-CP. However, the Draft also introduces a number
of amendments and additions that expand its regulatory scope and strengthen the level
of control, such as the addition of new forms of EC, which may increase the administrative
burden on enterprises when carrying out transactions. Accordingly, it is expected that the
Draft will continue to be reviewed and revised before its official issuance to ensure clarity,
practicability, and a proper balance between the need for EC control and the creation of a
favorable environment for investment and business activities.
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Dislclaimer / Tuyén bo trach nhiém

We provide this material and its content for general informational purposes only and
make no representations or warranties, express or implied, as to the accuracy,
timeliness, or completeness of such information. No information in this material
reflects our official opinions and it is not offered as legal advice and should not be used
as a substitute for seeking specific legal advice from us or your counsel. Your use of any
information in this material does not create an “attorney-client” relationship between
you and us until specific agreement is entered into between you and us to handle a particular matter.

We reserve our rights, at any time, to modify and/or discontinue, temporarily or permanently,
this material (or any part thereof) without prior notice. We shall not be liable to you or to any third
party for any modification, suspension, or discontinuance of this material, or any of its contents.

If you have, or suspect that you may have a particular matter, you should contact us or your
counsel for specific advice on such matter. Persons accessing this information assume full
responsibility for their use of that information, understand and agree that we are not responsible or
liable for any claim, loss or damage arising from their use of the information in this material.

This material and all rights, including without any limitation, copyright and industrial property
rights, on and in connection with this material, including the designs of this material, belong to
bizconsult law firm and all are fully protected by law.

Ban tin nay cing v&i cac ndi dung trong ban tin chi nham muc dich cung cip théng tin chung. Chung toi
khong cam két hodc bao dam vé tinh chinh xac, tinh thoi sy hodc sy day du cla cac thong tin cung cip
trong ban tin nay. Ban tin nay khong thé hién quan diém, y kién chinh thirc hay tw vin phap luét cta
ching t6i. Ban khong nén st dung nhirng théng tin trong ban tin nay dé thay thé cho viéc tham khao y
kién tw van phap luit ctia chung t6i hodc cda luit sw cta ban. Viéc ban s dung cac théng tin trong ban
tin nay khong hinh thanh méi quan hé “luét s - khach hang” giira ban va ching toi, trir khi va cho dén
khi mot thod thudn dwoc ky két gitra ban va ching t6i theo d6 chiing ti dwoc yéu ciu tw vin vé van dé
cu thé cia ban.

Chuing tdi gitr quyén stra déi, tam ngirng hodc nglrng vinh vién hoat dong ctia ban tin nay hoic
bAt ky phéAn nao cta ban tin ma khong théng bio trwdc. Ching téi khong chiu bat ky trach nhiém nao
veé céc stra ddi, tam ngirng hodc nglrng vinh vién hoat dong ctia ban tin nay.

Néu ban c6 vin dé nao cin tw vin, hay lién hé véi chiing toi hodc yéu ciu luit sw cia ban tw van
vé vin dé do cho ban.

Tat ca cac quyén, bao gom ca quyén sé hiru, quyén tac gid, quyén lién quan va cac quyén sé&
hitu cong nghiép déi véi ndi dung thong tin, thiét ké, trinh bay my thuét cta ban tin nay thudc ching
toi va dwgc bao vé theo Luit S& hivu Tri tué Viét nam, cac hiép dinh, hiép wéc quéc té ma Viét nam da
ky két.
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Trang Vu
Mobile: +84 934551191
trangvm@bizconsult.vn
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About Us / Vé Chiing Toi

More information about us is available at the following pages / D& c6 thong tin thém vé chung toi, hay
truy cap cac trang dwdi day:

Website: www.bizconsult.vn
Facebook: https://www.facebook.com /bizconsult.lawfirm /?ref=py c
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