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CAC THAY POI PANG CHU Y TAI DU’ THAO NGHI PINH THAY
THE NGHI DINH 35/2020/ND-CP QUY PINH CHI TIET MOT SO
PIEU CUA LUAT CANH TRANH

HaThiHai Nguyén Thuy An
Luat sw Thanh vién Luit sw cdng sw cip cao
DAN NHAP:

Hién B6 Cong Thwong dang xay dung Du thao Nghi dinh thay thé Nghi dinh 35/2020/Nb-
CP quy dinh chi tiét mot sé diéu ctia Luit Canh tranh (“Dw thao”) va lay y kién cac doi
twong chiu tic dong. Dudi day 1a mot s6 thay déi dang chd y ctia Dw thao lién quan dén
tap trung kinh té€ (“TTKT”) c6 thé c6 tac ddng t&i thi treong M&A tai Viét Nam.

1. BO SUNG PINH NGHIA “BO PHAN PIEU HANH”

biéu 2.3 Dv thdo bé sung dinh nghia “b6 phan diéu hanh” bao gom: (1) Ngwdi sé hiru trén
50% von diéu 1€ hodc trén 50% c6 phdn cé quyén biéu quyét ctia doanh nghiép, (2) Ngwoi cé
quyén sé hiru hodc quyén st dung trén 50% tai sdn ctia doanh nghiép trong toan bd hodc
mot nganh, nghé kinh doanh cta doanh nghiép, (3) Ngwdi qudn ly doanh nghiép theo quy
dinh cta phdp ludt doanh nghiép, (4) Ngwdoi hodc nhém ngwoi cé quyén quyét dinh mét
trong cdc vdn dé sau ctiia doanh nghiép: té chirc thwc hién nghi quyét, quyét dinh cia Hji
dbng thanh vién, Hji dong qudn tri; quyét dinh cdc vdn dé lién quan dén hoat dong kinh
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doanh hdng ngay ctia céng ty; té chirc thuwc hién k& hoach kinh doanh va phwong dn ddu tw
ctia céng ty”. Viéc b6 sung dinh nghia nay l1a co s& cho viéc xac dinh “nhém doanh nghiép
lién két” do c6 bo phan diéu hanh chung. Tuy nhién, néu khéng cé quy dinh hay hwéng
dan cu thé hon, dinh nghia nay sé con nhiéu diém chwa ré hoic tao ra cac quan diém khéac
nhau khi 4p dung thuc té, vi du nhu: xac dinh “ngwoi cé quyén st dung trén 50% tai sdn
doanh nghiép trong mét nganh nghé kinh doanh ctia doanh nghiép” nhw thé nao dé tranh
nhitng treong hop khong thue sw lién quan dén diéu hanh doanh nghiép? Viéc xac dinh
“Nhém ngwoi” dua trén tiéu chi nao, tiéu chi quan hé gia dinh hay tiéu chi c6 thoa thuan
thwong mai, hay khéng can tiéu chi cu thé nao ca? Khai niém “nhém ngudi” chi dwoc néu
ro trong treong hop (4) ma khéng dugc néu trong cac tredng hop khéac ¢6 dan dén cach
hiéu “Nguwoi” & cac treong hop khac la mot cad nhan don 16? Hai phap nhén chi ¢6 cing mot
nguoi quan ly bat ky trong s6 nhitng nguwoi quan ly doanh nghiép (theo khai niém cda Luit
doanh nghiép) thi c6 thuwc sw 1a c¢é “bd phin diéu hanh chung” va thwc sy thudéc “nhém
doanh nghiép lién két”? vv.vv

2. BO SUNG CO’ SO’ XAC PINH THI TRUO'NG SAN PHAM LIEN QUAN TRONG TRUO'NG
HO'P PAC BIET VA THI TRUO'NG PIA LY LIEN QUAN

Khi xac dinh thi treong sdn phim lién quan trong trwong hop dic biét, ngoai cac yéu td
xac dinh kha nang thay thé theo Nghi dinh 35/2020/ND-CP, Piéu 6.1 Dy thdo con xem xét
dén “thudc tinh thay thé cho nhau vé cdc yéu té canh tranh khdc cé lién quan, bao gém cad
chdt lwong ctia sdn phdm, hang hod, dich vu”.

Doi véi thi treong dia 1y lién quan, bén canh “khu vie dia ly cu thé”, Diéu 7 Dy thdo mo
rong thi trweong dia 1y lién quan theo “pham vi khéng gian cu thé” va b6 sung yéu td xac
dinh ranh gi¢i ciia khu vuc dia ly/pham vi khong gian theo “khd ndng tiép cdn, mua va st
dung sdn phdm, hang hod, dich vu lién quan ctia khdch hang, ngwoi str dung tai khu viec dia
Iy 1dn c¢dn hodic pham vi khéng gian khdc” @€ bao quat nhirng truwedng hop lién quan dén mo
hinh, phwong thirc hoat dong kinh doanh trén khéng gian mang trong nén kinh té sé. Tuy
nhién, khai niém “pham vi khéng gian cu thé” con kha méi va mo ho. Vi du mang internet
c6 dwoc xac dinh 1a mot pham vi khong gian khong, hay mot nén tang thwong mai dién ti
cu thé nhw Grab hay Amazon cé dwoc coi la mdt pham vi khéng gian cu thé hay khong?

3. BO SUNG CAC HINH THU’C TTKT KHAC
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Ngoai 04 hinh thirc TTKT dwoc ké thira tir quy dinh hién hanh 1a sdp nhip doanh nghiép,
hop nhit doanh nghiép, mua lai doanh nghiép va lién doanh gitra cac doanh nghiép, Biéu
19 Du thado b0 sung cac hinh thirc TTKT khac bao gom (1) dong ki€m soat doanh nghiép,
(2) thiét 1ap bd phan diéu hanh chung (3) gianh quyén kiém soat, chi phéi thong qua théa
thuén hoic cac phwong thirc khdc ngoai mua vén gop, tai san.

bay la diém méi dang cha y déi vai thi treong M&A khi Dy thdo c6 xu huwdng mé rong
pham vi kiém soat TTKT sang ca cac giao dich thiét 1ap quyén kiém soat thwc té, ngoai cac
giao dich thay déi s& hiru vén va tai san.

Dong kiém sodt: viéc du thao gi¢i thiéu khai niém “dong ki€ém soat” bén canh khai niém
“kiém soat, chi phoi” trong quy dinh hién hanh sé m¢& réng dang ké cac giao dich thudc
pham vi kiém soat TTKT. Theo dd, khong chi cic giao dich mua chi phoi ma cac giao dich
ddu tw thiéu sé ma bén mua cé quyén phti quyét (veto rights) ddi véi bt ky van dé nao
trong s6 cac van dé quan trong (dwoc liét ké trong Nghi dinh) gior day cling thudc cac hinh
thirc giao dich TTKT.

Thiét Idp bé phdn diéu hanh chung: viéc b6 sung hinh thirc “thiét 1ap bd phin diéu hanh
chung” c6 thé din dén viéc mot sé giao dich hop tac kinh doanh truéc day khong dwoc
nhin nhan dwéi goc @6 TTKT nay c6 thé thudc pham vi kiém soat TTKT. Chang han, cac
thda thun cho phép hai doanh nghiép ciing c6 chung bat ky nhan sw quan 1y chi chét hoic
cung thiét 1ap co ché diéu hanh d6i véi hoat dong kinh doanh ctia cac doanh nghiép lién
quan c6 thé can dwgc danh gia thém vé kha nang hinh thanh “bd phan diéu hanh chung”
theo Duw thao.

Gianh quyén kiém sodt, chi phéi théng qua théa thudn hodc cdc phwong thirc khdc:
Viéc b6 sung quy dinh nay c6 thé dwa vao pham vi kiém soat TTKT nhirng giao dich khéng
1am thay d6i co ciu s& hitu nhung van mang lai cho mt bén kha nang quyét dinh hoic chi
phdi nhat dinh véi hoat dong ciia doanh nghiép khac. Theo d6, cac thoéa thuin coé dong,
hop dong quan ly, hop dong vin hanh hodc cic co ché twong tw c6 thé cin dwoc xem xét
Khong chi dwdi goc do quan hé dan sw, thwong mai ma con dwéi géc do phap luat canh
tranh. Vi du nhw mot hop dong quan ly khach san (Hotel management agreement) cé
thé bi xem 1a giao dich 1am phét sinh quyén kiém soat hodc dong kiém soat theo Dv thao
do don vi quan 1y vin hanh (Operator) trong mot sé truweong hop c6 quyén han rat rong
nhuw 14p va thwc hién ké hoach kinh doanh, quyét dinh va st dung ngin sach trong mot
pham vi nhat dinh, tuyén dung va sa thai Téng quan ly (GM), vv.vv
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4. QUY PINH MO1VE TRUONG HOP PUQ'C MIEN TRU THU TUC THONG BAO TTKT

Nghi dinh 35/2020/ND-CP khong loai trir bat ky giao dich TTKT nao khdi nghia vu thong
bao TTKT néu dat ngwdng. Dw thio lan dau quy dinh tai Diéu 20 cac trwong hop dwoc
mién trir tha tuc thong bao TTKT, bao gom giao dich ndi bd va cac giao dich khac da
dwgc Thi twdng Chinh phi phé duyét hodc quyét dinh theo quy dinh ctia phap luit. Tuy
nhién, pham vi cac giao dich ndi bd dwoc mién trir tha tuc thong bao TTKT chi gi¢i han &
céc hinh thirc giao dich hop nhit, sdp nhap, mua lai, lién doanh, va ddi twong dwoc mién
trtr chd yéu la cac doanh nghiép da cé s& hiru truc ti€p hodc gian tiép trén 50% phan vén
c6 quyén biéu quyét ctia nhau, hodc cung dwgc mot doanh nghiép khac sé hiru truc tiép
hodc gian tiép trén 50% phan von c6 quyén biéu quyét. Nhw viy, tiéu chi xac dinh tinh chat
“ndi bd” d€ xét ngoai 1€ dwong nhw chi tip trung vao sé hiru von trén 50% ma khong xét

)y

dén cac yéu to khac nhw “cé bo phdn diéu hanh chung” hay “kiém sodt, chi phoi”.

5. LAM RO CAC NGUYEN TAC XAC PINH THI PHAN TREN THI TRUO'NG LIEN QUAN

biéu 9 Dv thdo b6 sung cac khai niém vé doanh s6 mua vao, doanh thu ban ra va gia tri
giao dich dé xac dinh thi phan; dong thoi bo sung phwong phap xac dinh thi phan dwa trén
sO lwgng giao dich va gia tri giao dich, bén canh cac phwong phap hién hanh.

6. LAM RO CAC TRUONG HQP TTKT PU'Q'C THU'C HIEN

Diéu 24.2 Du thao b6 sung treong hop TTKT dwoc thwe hién ma khong phai xem xét tiéu
chi thi phan két hgp hay HHI, trong trueong hop cadc doanh nghiép tham gia TTKT khong
kinh doanh trén cting thi trwong lién quan, khong c6 méi quan hé trung lap theo chiéu
ngang hay bd tro theo chiéu doc.

Dai voi treomg hop cac doanh nghiép vira c6 méi quan hé trung lap theo chiéu ngang vira
c6 moi quan hé bo trg theo chiéu doc, Diéu 24.3 Dy thao quy dinh viéc TTKT dwoc thuc
hién khi dap rng dong thoi 02 diéu kién la (1) thi phan dwdi 20% trén tirng thi treong
lién quan, va (2) thudc mot trong cac treorng hop TTKT theo chiéu ngang dwoc thwe hién
xét theo tiéu chi vé thi phan két hop, HHI hodc mirc ting HHI theo quy dinh.
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7. QUY PINH MOT VE TRUONG HQP DOANH NGHIEP PUQ'C YEU CAU SUA PO,
CHAM DU'T MOT PHAN HOAC TOAN BQ CAC PIEU KIEN TTKT

Piéu 25.5 Du thao lan diu quy dinh cho phép doanh nghiép yéu cau Uy ban Canh tranh
Quoc gia stra d6i hodc chAm dirt mét phan hodc toan bd diéu kién TTKT trong trwdng hop
(1) phép luat thay doi khién diéu kién khéng thé thwc hién hodc khdng con phu hop, (2)
thi phan ctia doanh nghiép thip hon 20% trén thi trwong lién quan trong 02 ndm lién tuc
ké tir sau nam thwc hién TTKT, hodc (3) HHI trén thi treong lién quan thap hon 1.800
trong 02 nam lién tuc ké tir sau ndm thuc hién TTKT. Uy ban Canh tranh Qudc gia c6 trach
nhiém tra 1&i yéu ciu trong thoi han 60 ngay.

8. CAN HOAN THIEN THEM DU THAO

Nhin chung, Du thdo da b6 sung va lam rd nhiéu van dé con vuedng mac trong qua trinh ap
dung Nghi dinh 35/2020/ND-CP. Tuy nhién, Dv thao cling c6 mot s6 stra d6i, bd sung theo
hwéng mé rong pham vi diéu chinh va ting mirc do kiém soat, chang han viéc bd sung
thém hinh thirc TTKT, c6 thé lam gia ting ganh nang thu tuc hanh chinh cho cac doanh
nghiép khi thwc hién giao dich. Do d6, ky vong D théo sé tiép tuc dwgc ra soat, diéu chinh
trwdre khi ban hanh chinh thirc d€ bdo dam tinh ré rang, kha thi va can bang gitra yéu ciu
kiém soat TTKT va tao méi trwong thuin loi cho hoat ddng dau tw, kinh doanh.
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Dislclaimer / Tuyén bo trach nhiém

We provide this material and its content for general informational purposes only and
make no representations or warranties, express or implied, as to the accuracy,
timeliness, or completeness of such information. No information in this material
reflects our official opinions and it is not offered as legal advice and should not be used
as a substitute for seeking specific legal advice from us or your counsel. Your use of any
information in this material does not create an “attorney-client” relationship between
you and us until specific agreement is entered into between you and us to handle a particular matter.

We reserve our rights, at any time, to modify and/or discontinue, temporarily or permanently,
this material (or any part thereof) without prior notice. We shall not be liable to you or to any third
party for any modification, suspension, or discontinuance of this material, or any of its contents.

If you have, or suspect that you may have a particular matter, you should contact us or your
counsel for specific advice on such matter. Persons accessing this information assume full
responsibility for their use of that information, understand and agree that we are not responsible or
liable for any claim, loss or damage arising from their use of the information in this material.

This material and all rights, including without any limitation, copyright and industrial property
rights, on and in connection with this material, including the designs of this material, belong to
bizconsult law firm and all are fully protected by law.

Ban tin nay cing v&i cac ndi dung trong ban tin chi nham muc dich cung cip théng tin chung. Chung toi
khong cam két hodc bao dam vé tinh chinh xac, tinh thoi sy hodc sy day du cla cac thong tin cung cip
trong ban tin nay. Ban tin nay khong thé hién quan diém, y kién chinh thirc hay tw vin phap luét cta
ching t6i. Ban khong nén st dung nhirng théng tin trong ban tin nay dé thay thé cho viéc tham khao y
kién tw van phap luit ctia chung t6i hodc cda luit sw cta ban. Viéc ban s dung cac théng tin trong ban
tin nay khong hinh thanh méi quan hé “luét s - khach hang” giira ban va ching toi, trir khi va cho dén
khi mot thod thudn dwoc ky két gitra ban va ching t6i theo d6 chiing ti dwoc yéu ciu tw vin vé van dé
cu thé cia ban.

Chuing tdi gitr quyén stra déi, tam ngirng hodc nglrng vinh vién hoat dong ctia ban tin nay hoic
bAt ky phéAn nao cta ban tin ma khong théng bio trwdc. Ching téi khong chiu bat ky trach nhiém nao
veé céc stra ddi, tam ngirng hodc nglrng vinh vién hoat dong ctia ban tin nay.

Néu ban c6 vin dé nao cin tw vin, hay lién hé véi chiing toi hodc yéu ciu luit sw cia ban tw van
vé vin dé do cho ban.

Tat ca cac quyén, bao gom ca quyén sé hiru, quyén tac gid, quyén lién quan va cac quyén sé&
hitu cong nghiép déi véi ndi dung thong tin, thiét ké, trinh bay my thuét cta ban tin nay thudc ching
toi va dwgc bao vé theo Luit S& hivu Tri tué Viét nam, cac hiép dinh, hiép wéc quéc té ma Viét nam da
ky két.
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For receiving our LegalNews, kindly contact us / D€ nhin cic Ban tin Phap 1y, vui long lién hé véi chiing
toi:

Trang Vu
Mobile: +84 934551191
trangvm@bizconsult.vn

blzconsult

L AWF R M
No. 20, Tran Hung Dao St. 8th Floor, Sailing Tower
Cua Nam ward 111A Pasteur, Sai Gon Ward,
Hanoi Ho Chi Minh City
Vietnam Vietnam
E-mail: info-hn@bizconsult.vn E-mail: info-hcm@bizconsult.vn

About Us / Vé Chiing Toi

More information about us is available at the following pages / D& c6 thong tin thém vé chung toi, hay
truy cap cac trang dwdi day:

Website: www.bizconsult.vn
Facebook: https://www.facebook.com /bizconsult.lawfirm /?ref=py c
LinkedIn: https://www.linkedin.com/company/bizconsult-law-firm-02
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